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Supreme Court of the District of Columbia 


Hubert Work, as Secretary of the Interior, defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the restrict of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

I Amended bill Of complaint 

Filed June 12, 1924 

In the Supreme Court of the District of Columbia 

In equity. No. 42382 
Mark P. Braffet, plaintiff 


Hubert Work, as Secretary of- the Interior, defendant 

To the Supreme Court of the District of Columbia: 

Comes now the above-named plaintiff, and for this amended bill 
of complaint, consent of the court first being had, complains herein 
against the defendant as follows: 


That said plaintiff is a citizen of the United States and a citizen 
of and resident in the State of Utah; that at all the times herein 
mentioned he was upwards of twenty-one years of age and was 
and still is qualified in all respects to purchase known coal lands 
of the United States, pursuant to law in relation thereto; that 
he brings this suit in his own right and not otherwise. | 


That the above-named defendant is the duly appointed, Qualified, 
and acting Secretary of the Interior, and temporarily a resident in 
the District of Columbia, and is sued herein in his representative 
capacity and not otherwise. 


That at the United States land office at the city of Salt 
the State of Utah, and on February 4, 1918, this plaintif 
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said land office his application under the provisions of section 2347, 
IT. S. Revised Statutes, to purchase the following-described known 
coal lands, and known as such on the date of the admission of the 
State of Utah, which were a part of the public lands of the United 
States and then subject to purchase by this plaintiff, and not other¬ 
wise appropriated or reserved under the laws of the United States, 
situate in the State of Utah and county of Carbon, and more par¬ 
ticularly described as follows, namely :SE. 14 of sec. 32, township 
12 S., range 10 E., S. L. M., and thereupon and at the same time 
paid to the register and receiver thereof the fees required by law 
therefor and received thereupon their receipt therefor; that said 
application is serial No. 022470, and subsequently there was endorsed 
thereon, pursuant to the order and direction of the Department of 
the Interior, the following directions and words, namely: “ Sus¬ 
pended pending disposition of contest 3655.” 

IV 


That thereupon the said register and receiver, and on the 25th day 
of July, 1918, directed a notice of publication of said application, 
and thereupon a publication thereof was had in a newspaper as 
directed, published in the vicinity of said lands, and which, amongst 
other things, directed all persons to file any and all objections they 
may have had to the said application on or before the expira- 
3 tion of thirty days from the 25th day of July, 1918, and 
thereon notice of said application was given to the State 
of Utah. 


V 


That on the 13th day of August, 1918, the State of Utah inter¬ 
vened in said application, proceeding on the ground that the title 
to said lands had passed to said State by reason of the school-land 

f rant to said State contained in the Utah enabling act of date of 
anuary 4, 1896; and about the same time the Pleasant Valley Coal 
Company, a corporation created and existing pursuant to the laws 
of Utah, and whose major stock was then owned by the Utah Fuel 
Company, a corporation created and existing pursuant to the laws 
of New Jersey, and whose major stock was then owned by the 
Denver and Rio Grande Railroad Company, a railroad corporation, 
also intervened in said application on the ground that it claimed 
title in fee under and through a patent from said State of Utah 
for said lands, and that said lands were agricultural only in character 
and claimed by the said State of Utah under its enabling act. 


VI 

*_ 1 

That on or about the 25th day of July, 1918, the said register and 
receiver approved said application and subsequently directed said 
plaintiff to complete his purchase by payment within fifteen days 
thereafter at the price designated in the classification price thereof; 
but before the expiration of said period, by order 01 the Depart¬ 
ment of the Interior therein, said payment therein was sus- 
4 pended and deferred until the determination of the contest by 
said department, all of which more fully appears hereinafter. 



That in said proceedings it was determined that said lands were 
known coal lands at the date of the admission of Utah into fihe Union 
of the States, on and prior to January 4, 1896. 


That on the 18th day of February, 1920, after a hearing in the 
local land office arising under said contest by the State of Utah and 
said Pleasant Valley Coal Company, the application of plaintiff 
was dismissed, and thereupon plaintiff appealed therefrom, and 
within thirty days thereafter, to the Commissioner of the General 
Land Office, and in the proceeding therein on appeal the action of 
said local land office was wholly reversed and direction ma!de therein 
that plaintiff be allowed to complete his purchase of s^id known 
coal lands. 

IX 


That thereupon the said contestants appealed from said order to 
the Secretary of the Interior, and in proceedings had therein and 
on the 31st day of July, 1922, an order was made remanding said 
proceeding to said local office to permit said State of Utah to offer 
additional proofs therein and directing the Government to formally 
intervene therein. 


5 That thereafter and without notice to the plaintiff^ and with¬ 

out his knowledge, privity, or consent, the said State of Utah 
filed with the said register and receiver in said local land office and 
in said appeal proceeding its abandonment of said contest and of 
any claim on its part of any title in or to said lands, and admitting 
said lands were known coal lands at the date of the admission of 
Utah into the Union of States; and thereupon the Pleasant Valley 
Coal Company did likewise; and thereupon and without notice to 
plaintiff, and without his knowledge, privity, or consent, and on the 
8 th day of January, 1924, and on representations and statements 
made to the Secretary of the Interior by the officers, agents, and at¬ 
torneys of said State of Utah and Pleasant Valley Coal Company, 
and of which plaintiff had no knowledge or notice, and wholly with¬ 
out notice to or knowledge, privity, or consent of plaintiff] the Secre¬ 
tary of the Interior closed said proceedings without notice to plain¬ 
tiff before or since. 
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6 XII 

That heretofore and after learning for the first time of the clos¬ 
ing of the said proceeding, as aforesaid, and on the loth day of 
March, 1924, plaintiff made application to the Department of the 
Interior to reopen said proceedings, but on the 24th day of March, 
1924, said application was denied, and jjlaintiff has fully exhausted 
the procedure of said Department of the Interior in the establishment 
of his rights and claim and has no further remedy or procedure 
therein and has no adequate remedy at law. 

XIII 

That heretofore and on the 4th day of February, 1918, one Agnus 
J. Mullings made similar application to purchase S. y 2 NW. *4, 
E. y 2 SW. y 4: sec. 32, township 12 S., range 10 E., S. L. M.; as did 
also one Robert J. Turner to purchase NE. y 4 id.; and as did also 
one John H. Woodmansee to purchase N. y 2 XW. % id.; and on the 9th 
day of October, 1919, one Robert W. Hopkins made application to 
purchase W. y 2 SW. *4 id. in the same manner as did the plaintiff, 
as aforesaid; and similar publications, proceedings, and contests fol¬ 
lowing said respective applications by the same said parties, the State 
of Utah and Pleasant Valley Coal Company, it was agreed and 
stipulated by the said parties, and which stipulation was agreed to 
by the Department of the Interior, that the disposition of tne same 
should abide the final disposition of the said proceeding of the 
plaintiff. 

Therefore plaintiff prays, amongst other things, that similar action 
be had herein based on said stipulations, so that a multi- 

7 plicity of suits concerning the same subject matter may be 
avoided, or that they be included as defendants herein, in 

that their several rights under their several applications to purchase 
the said designated lands be determined and adjudicated in this 
suit, or that they be severally permitted to intervene herein, for 
adjudication ana determination of their respective rights arising 
under their said respective applications to purchase as aforesaid; 
and it is further alleged applicants were severally qualified in every 
respect to make and perfect their said respective applications; that 
said respective applicants have no adequate remedy at law. 

XIV 

That at the time of said application of plaintiff the said lands had 
been divided into legal subdivisions under an approved survey by 
the United States and had been classified by the United States as 
known coal land. 

XV 

That at the time of plaintiff’s said application and ever since the 
plaintiff was and now is ready, able, ana willing to complete his said 
purchase and to pay the classified price thereof, which is the reason¬ 
able value thereof. , 
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XVI 

That subsequent to the closing of said contest and dismissal of said 
proceeding, as aforesaid, plaintiff basing his application pn the said 
proceedings of the State ot Utah, the Pleasant Valley Coal Company, 
in withdrawing from said contest proceeding, and the Secre- 

8 tary defendant, as aforesaid, and setting forth the same in 
extenso, moved to reopen his said proceeding, but said Secre¬ 
tary defendant denied said application, and plaintiff is now without 
remedy therein, having fully exhausted the procedure, rules, and 
regulations of the Department of the Interior in such instance and 
in the establishment and maintenance of his -rights therein. 

Wherefore plaintiff prays that a writ of subpoena issue j directed to 
said Secretary defendant, requiring him to appear herein and answer 
the exigencies of this bill of complaint; that a mandatory! injunction 
issue against the defendant Secretary, directing that the decision of 
the Department of the Interior of July 31, 1922, be vacated, and 
that the prior said decision of the Commissioner of the General Land 
Office be affirmed in all respects, and that it be further adjudicated 
and decreed that the said application of plaintiff was valid, and that 
he be permitted by the defendant Secretary to complete his purchase 
of said lands in the manner provided by law, and thereupon that a 
patent shall issue to plaintiff therefor. 

That plaintiff may have such other and further relief as may be 
just and equitable. 

Henry R. Harriman, 
Edmund Burke, 

Attorneys for Plamtiff. 

■ j. 

9 United States of America, 

District of Columbia , ss: 

Edmund Burke, being duly sworn, deposes and says: J 

That he is one of the attorneys for plaintiff herein; that he has 
read the foregoing bill of complaint and knows the contents thereof, 
and that the same is true to his best information and belief. That 
the plaintiff is absent from the District of Columbia. 

Edmund Burke. 

Subscribed and sworn to before me this 11th day of June, A. D. 


1924. 


(Notarial seal.) 
JMF. 


•/ * -I 

Francis L. Neubeck, 

Notary Public , D. C. 


Stipulation as to action in cases Nos. and 4-%42-b 

. ■ ■■ ■ ' -'j ’ • •. . 

Filed April 25, 1924 


It is hereby stipulated by and between the attorneys for the above- 
named parties that the above-entitled actions abide the determina¬ 
tion by this court of the issues in the suit in equity, No. 42382, 
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wherein Mark P. Braffet is plaintiff and Hubert Work as Secretary 
of the Interior is defendant. 

Dated April 7, 1924. 

Edmund Burke, 

Henry R. Harriman, 
Attorneys for Plaintiffs . 

C. Edward Wright, 
Attorney for Defendant. 

10 Answer 

Filed June 9, 1924 

******* 

The defendant, now and at all times hereafter saving and reserving 
to himself all manner of benefit and advantage of exception to 
the many errors and insufficiencies of the plaintiff’s bill of complaint 
in the above-entitled suit, and especially saving and reserving all 
benefit and advantage from those matters hereinafter set forth as 
grounds for the dismissal of said bill, for answer to said bill or so 
much thereof as he is advised is material, says: 

1. He admits the averments of paragraph 1. 

2. He admits the averments of paragraph 2. 

3. He admits that on February 4, 1918, at the United States land 
office at Salt Lake City, Utah, plaintiff filed application under 
Revised Statutes, section 2347, to purchase the SE. % of sec. 32, T. 
12 S., R. 10 E., S. L. M., as coal land of the United States, that 
he paid a filing fee of $10 therefor, that said application was given 
serial number 022470, and that subsequently the application was 
indorsed as averred in said paragraph; but he further says that by 
act of Congress approved July 16, 1894, sec. 32 of every township 
in the State of Utah Tvas granted to said State for school purposes; 
that the aforesaid section had been officially surveyed prior to the 
admission of Utah into the Union and was returned as nonmineral 
in character; that on July 3, 1907, the General Land Office classified 

said land, as of that date, as coal land, which classification 

11 was in force at the time of plaintiff’s said application; that 
at the date of filing said application, however, it had never 

been determined that the land was of known mineral character at 
the date when the said school-land grant to the State of Utah 
attached; that said State claimed that it took title to each granted 
school section whether the same was mineral or nonmineral; that 
for some years prior to plaintiff’s application the validity of said 
claim, to wit, that the State took title to granted sections regard¬ 
less of mineral character, had been in litigation (United States v. 
Sweet, 245 U. S., 563), the ultimate decision of the Supreme Court 
being that it did not so take title to land known to be mineral at 
the time when the State’s righfs otherwise would have attached; 
that pending said litigation, and on November 10, 1915, the Secre¬ 
tary of the Interior had suspended the functions of local land 
■officers, including the land officers of the said Salt Lake City land 
office, affecting coal-land applications for lands included in school 
sections, and had directed said officers to receive and transmit all 
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applications to enter, based on alleged mineral character of land, 
to the General Land Office until further directed; that said in¬ 
structions were in full force and effect on February 4, 1918, and 
until June 13, 1918, and that during said period said officers had 
no authority to take any action on any such application other than 
simply to receive and transmit the same to the General Land Office; 
that the State of Utah long prior to the filing of said application 
by the plaintiff claimed the land in controversy undejr its school- 
land grant and had actually sold said land in 1902 to a 
12 party, the grantor of the Pleasant Valley Coal Company, here¬ 
inafter mentioned, all of which was then and there well 
known to the plaintiff; that the defendant is informed and believes 
and therefore avers that in the year 1902 plaintiff was the attorney 
for the said Pleasant Valley Coal Company and so continued to be 
until the year 1917, much of said period being either! general at¬ 
torney or general solicitor of said company and occupying offices 
with said company; that during said relation of attorney and 
client plaintiff well Imew of the asserted claim of title |to said land 
by said company and of its deraignment from the said State of 
Utah; that the land, at the time of filing said application, was 
not vacant coal land of the United States not otherwise appropriated 
or reserved by competent authority and was not subject to entry 
under the provisions of Revised Statutes, section 2347; that the 
land having been returned as nonmineral in character^ title had 

P resumably passed to the State of Utah upon its admission as a 
tate and was in the State unless and until, after proper pro¬ 
ceeding and due process of law, it had been found and determined 
that the land was actually known to be mineral in [character at 
the time when the State’s title ? if at all, attached ; that the filing 
by plaintiff of his said application to purchase said land con¬ 
stituted in effect but an application to contest the presumed title 
of said State, and it was so treated; and that the said application 
was not subject to acceptance and allowance unless and until it 
should be determined, as aforesaid, that said land was in fact known 
to be mineral in character at the date of the admission of Utah 
into the Union. 

13 4. Answering the averments of paragraph 4, lie admits the 

same and alleges that the said notice was published in the 
Helper Times, a newspaper of general circulation published near 
said land, for five consecutive weeks, beginning August 2 and ending 
August 30, 1918, a like notice being posted in the said Salt Lake 
City land office. 

5. Answering the averments of paragraph 5, he says that on or 
about August 13,1918, the State of Utah, claiming title! to said land 
as aforesaid, filed a protest against the allowance of plaintiff’s said 
application and that the Pleasant Valley Coal Company at or about 
that time joined in the protest, asserting title through hr under the 
State; but as to the ownership of the stock of said company, if the 
same be material, he is advised and believes, and therefore avers, 
that at that time the stock of the Utah Fuel Company, owner of 
all but 20 shares of the stock of the said Pleasant Valley Coal Com¬ 
pany, was owned by William Salomon and Company of New York. 

6. Answering the averments of paragraph 6,. he states the facts to 
be as follows: That on June 13, 1918, the order of November 10, 

20142—26-2 
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1915, referred to in paragraph 3 of this answer, was rescinded and 
thereupon, and on July 25, 1918, the local land officers allowed the 
application of the plaintiff as an application and directed the issue 
of notice hereinbefore mentioned; that the record in the case fails 
to substantiate all other averments in paragraph 6 of the bill of com¬ 
plaint and the defendant is without any information whether the 
same be true; but he avers that on March 6, 1903', a circular of 

14 instructions approved by the Secretary of the Interior issued 
out of the General Land Office, which circular was in full 

force and effect at the date of filing of plaintiff’s application as well 
as at the date of issue of notice thereon, as aforesaid, which circular 
in terms provided: 

‘‘When a school" section is identified by the Government survey 
and no claim is at the date when the right of the State would attach, 
if at all, asserted thereto under the mining or public land laws, the 
presumption arises that the title to the land has passed to the State, 
but this presumption may be overcome by the submission of a satis¬ 
factory snowing to the contrary. Applications presented under the 
mining laws covering parts of a school section will be disposed of 
in the same manner as contest cases 

and that bv decision of the said Secretary in the case of State of 
Utah (32 D. 117, 118), dated May 5, 1903, it was held that coal 
land filings covering lands within school sections— 

“should not have been allowed in the absence of a determination 
(upon notice to all parties interested, as in other contest cases), that 
the lands were known to be chiefly valuable for coal deposits at the 
date the State was admitted into tne Union.” 

He avers that if the allegations of paragraph 6 of the bill be true 
the local officers acted without authority and contrary to the regula¬ 
tions of the department and that such acts were void and of no 
effect; but he further avers the real intendment and effect of what 
was in fact done by said local officers was to allow plaintiff’s appli¬ 
cation as the initiation of a contest proceeding against the State, 
and as a matter of fact he alleges it was so treated and ultimately 
disposed of as an application to contest. 

7. He denies the averment of paragraph 7, if thereby the plaintiff 

means the proceedings before the local land office, and states 

15 the fact to be that said local land officers, after due hearing in 
the contest proceeding between the plaintiff on the one hand 

and the State of Utah and the Pleasant Valley Coal Company on the 
other hand, decided that said land was not known to be coal land at 
the date of admission of Utah into the Union. 

8. Answering the averments of paragraph 8, he states the facts 
to be that at the hearing before the local land officers plaintiff took 
the burden of proof that the land was known to be mineral land at 
the time when otherwise the State’s title would have attached and 
introduced evidence supporting his case; that at the conclusion there¬ 
of the State of Utah and the Pleasant Valley Coal Company, inter¬ 
vener, filed a motion to dismiss in the nature of a demurrer to the 
evidence, which motion was sustained by the local land officers with¬ 
out hearing any testimony introduced in behalf of the State’s claim; 
that thereupon plantiff appealed from the decision and judgment of 
jsaid local land office to the Commissioner of the General Land Office; 



the Interior.” 

9. He admits the allegations of paragraph 9 and states that the 
decision of the Secretary therein referred to is entitled State of Utah, 
Pleasant Valley Coal Company, intervener, v. Braffett. and is re¬ 
ported in 49 Land Decisions at p. 212; judicial notice thereof 
being respectfully requested for a further and more detailed 
16 account of the proceeding therein duly had in the Interior 
Department, the same as if in detail specifically plead in this 
answer; and in further answer to said paragraph 9 the defendant 
avers that in and by said decision it was ruled that the Commissioner 
of the General Land Office erred in his order set forth in paragraph 8 
of the answer, in that he should have reversed the local land officers 
only to the extent of remanding the case with directions to overrule 
the motion to dismiss with leave to the State and the intervener to 
proceed with their case and to introduce evidence if so advised, as 
provided in the rules of practice of the Land Department; and that 
further it was held that the plaintiff’s application was nothing more, 
in law, that an application to contest the right of the State to the 
land, that no preference right to enter the land could accrue to the 
plaintiff under his contest even if successful, that in tpe meantime 
the general leasing act of February 25, 1920 (41 Stat. 437), had 
become the law, which said act repealed all previous laws authorizing 
the sale of coal land except as to claims within the saving clause of 
section 37 of said act, and that plaintiff’s application was not a valid 
claim within the meaning of said saving clause. Whereupon the 
defendant in said opinion and judgment of July 31, 1922, formally 
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further alleges that on or about August 3, 1921, the United States 
had issued its lease to the Pleasant Valley Coal Company, under 
the leasing act of February 25, 1920, aforesaid, for certain other 
lands situate near sec. 32, T. 12 S., R. 10 E., containing 1,560 acres; 
that on March 2,1923, said company filed with the defendant an ap¬ 
plication for the modification of said lease so as to include therein all 
of said sec. 32 (whereof the land in controversy is the SE. *4); that 
in said application said company set forth that the State of Utah 
haa offered said land at public sale in 1902, that it was pur- 

18 chased by and patented to said Laura Bird, and that the said 
Bird had deeded the title so acquired to the said company, which 

since 1902 had been the record owner of said land in good faith and 
had since said date paid all real-estate taxes levied upon said land; 
that by decisions of July 31, 1922, October 31, 1922, and December 
28, 1922, the department had finally rejected the application of the 
plaintiff for the land, but had remanded the case for further 
nearing to determine the known character of said land on 
the date of admission of the State of Utah into the Union, and 
in said decisions had laid a rule of evidence, to wit, that the 
mineral character of the land might be established solely by testi¬ 
mony of the value of neighboring land and by showing as a 
matter of probability and inference the extension into this land of 
coal beds known to exist in the vicinity; that rather than to pro¬ 
ceed to a further hearing, with the incidental delay and expense, and 
with the possibility of ultimate litigation in the courts for the pro¬ 
tection 01 its asserted rights as the mesne grantee of the State, 
and to obviate further controversy with the United States as to the 
validity of its title, it offered to waive its claim to the legal title 
and to take a leasehold tenure therein conditioned upon the inclu¬ 
sion of said land in its coal-land lease, aforesaid, expressly stipulat¬ 
ing, however, that until the granting of such modified lease it re¬ 
tained its asserted legal right to the possession of the land as the 
mesne grantee of the State of Utah with all power reserved to main- 
tin its title before the Land Department or any other tribunal; that 
thereupon, as by section 2 of the act of February 25, 1920, the 

19 Secretary was authorized, among other things, to consider 
and recognize in awarding coal-land leases equitable rights 

of persons who claim such lands in good faith, and inasmuch as 
on the record the Pleasant Valley Coal Company was found to be 
a claimant in good faith, and inasmuch as the modification of said 
lease would be to the interest of the United States, the Commissioner 
of the General Land Office, acting under the authority of the de¬ 
fendant, on April 2, 1923, notified the register and receiver of the 
local land office at Salt Lake City that the Secretary had enter¬ 
tained said application to include the land in controversy in said 
lease and directed the usual publication of notice required by section 
12 of the coal-leasing regulations; that thereafter such notice was 
given, calling upon all persons having adverse or conflicting claims 
to the land or any part thereof to file a protest or objection on or 
before May 25, 1923, else any such protest or objection against the 
granting of the lease would be disregarded; that said notice was 
posted m the Salt Lake City land office and was published in the 
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Helper Times, a newspaper of general circulation, for. a period of 
five successive weeks beginning April 13, 1923; and tfhrt no pro¬ 
test or objection was filed by plaintiff or by anyone against the 
granting of said lease; that he admits that so far as he knows plain¬ 
tiff did not consent to this action, but whether he had actual notice 
thereof he is without information other than as appears ip plaintiff’s 
averment in said paragraph 10. Further answering, he avers that 
on June 4,1923, said lease of August 3, 1921, was Modified by 

20 the inclusion of said section 32 therein, and the lease so modi¬ 
fied was on that date approved by the defendant}; that said 

lease is now in full force and effect; that under and by virtue of its 
ownership said Pleasant Valley Coal Company, lessee, is the owner 
of a leasehold estate in and to the lands described in said bill of 
complaint with the right to remove coal from said leased premises 
under certain covenants and conditions, including payments of an 
annual cash rental to the United States and a royalty of a certain 
sum per ton of coal mined therefrom, and under the obligation of 
mining a certain minimum tonnage per annum and of expending 
a prescribed sum in opening and developing said leased premises. 

11. Answering the averments of paragraph 11, he states that 
whether or not said sec. 32 was excepted from the school-land grant 
to the State of Utah depends entirely upon the fact of its known 
character at the date when the grant became effective; that if the 
land was then known to be mineral in character title did not pass to 
the State; that if the land was not then known to be mineral in 
•character full legal title did pass to the State, inasmuch as the law 
does not require issue of patent to the State of Utah or any other 
act or deed on the part or the Secretary to pass such title; and he 
alleges that, as hereinbefore shown by this answer, the question as 
to the known character of said land has never been determined 
finally by the Land Department for reasons hereinbefore appearing. 
But he is advised, and believes, and therefore avers that whether 
as a fact the land was known to be mineral at the time when other¬ 
wise the State’s title would have attached presents an issue 

21 immaterial in plaintiff’s suit for the reason that prior to Janu¬ 
ary 4, 1896, the date of admission of Utah into statehood, the 

land had been duly identified by public survey and had been returned 
as nonmineral in character and that prima facie a good title then and 
there vested in the State; that the land thereafter was not appro¬ 
priable public land of the United States unless and until on pro¬ 
ceedings duly had, to which the State of Utah or any privy in interest 
was a party, it was found, determined, and adjudged by the Land 
Department that the land was known mineral land on the date last 
above written; that until such an adjudication said land was not 
vacant coal land of the United States not otherwise appropriated 
or reserved by competent authority, but was land in the status where 
title thereto could not be disposed of by the Land Department as 
public land of the United States, nor could any person acquire any 
vested right or interest therein by any entry or application to enter 
under the public-land laws of the United States. 

12. He admits that on or about March 14, 1924, the plaintiff filed 
a petition for the reopening of said proceedings, that the same was 
denied on March 24,1924, and that plaintiff had fully exhausted the 
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procedure of the Interior Department in the establishment of his 
claim; but as to other allegations of fact in said paragraph he has 
no knowledge, and as to whether plaintiff has no adequate remedy 
at law he is advised that this allegation presents a conclusion of 
law which he need not answer. 

13. He admits the allegations of paragraph 13, but avers that since 
the filing of plaintiff’s bill herein the said Mullings, Wood- 

22 mansee, Hopkins, and Turner have severally filed their similar 
bills of complaint in this court, and that the same are now 

pending under a stipulation to abide the outcome of this suit. 

14. He admits the allegations of paragraph 14. 

15. Answering the averments of paragraph 15, he states that he 
is without information concerning the same. 

16. He admits the averments of fact in paragraph 16. 

And now for further answer to said bill and for cause wherefore 
the said bill should be dismissed in part by reason of defects apparent 
on the face of the bill itself, he says: 

(a) The Pleasant Valley Coal Company, lessee, as aforesaid and 
as by plaintiff’s bill appears, is an indispensable party to this suit, 
in whose absence it should not proceed. 

(b) That if by the averments of his bill it is meant that the lease 
to said company is for any reason invalid, and for such reason 
is not a bar to the relief sought by the plaintiff, the validity of said 
lease is not subject to collateral attack by the plaintiff herein in 
a suit to which said lessee is not a party, or to attack in any suit 
save a direct suit by the United States to annul or vacate said lease 
for good and sufficient cause. 

(c) That by reason of plaintiff’s failure to take any action by 
way of protest or objection to the inclusion of said land m said lease 
to the Pleasant Valley Coal Company, after due notice so to do, he 
is barred by his conduct from anv relief such as is sought in this 

bill. 

23 (d) That the suit in effect is one against the United States, 
which has not consented to be sued in this behalf. 

(e) That aside from the objection to the maintenance of the bill 
for lack of indispensable parties the bill exhibits no facts which 
entitle the plaintiff to the relief sought or to any relief in equity. 

(f) That by reason of the facts set forth in the pleadings it is 
apparent that the land sought to be purchased by the plaintiff was 
not at the time of his application therefor or since vacant coal land 
of the United States not otherwise appropriated, subject to pur¬ 
chase under the provisions of Revised Statutes, section 2347, but on 
the contrary was land in good faith and under color of title claimed 
in ownership by the Pleasant Valley Coal Company as mesne 
grantee of the State of Utah, claiming under its school-land grant, 
as plaintiff then and there well knew. 

(g) And that this suit is brought for the purpose of compelling 
defendant to perform an illegal act, to wit, to effect the sale to 
plaintiff and to issue to him patent for public land not subject to 
sale but withdrawn from sale by the terms of the act of February 
25, 1920, subject only to lease for the production of the mineral 
therein with royalty and rental reserved to the United States. 
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Wherefore he prays that the bill of complaint may be dismissed, 
that he may have judgment as at law for his reasonable costs, and 
that he may be permitted to depart hence without day.j 

Hubert Work, 

Secretary of the Interior. 

By his attorney: C. Edward Weight, 
Attorney for the Interior Department. 

24 District of Columbia, ss: j 

C. Edward Wright, being first duly sworn, says that he is 
attorney for the defendant and has read over and is acquainted with 
the contents of the aforegoing answer by him subscribed; that he is 
informed that the matters of fact therein set forth are true and he 
believes them to be true. 

C. Edward Wright, 
Attorney for the Interior Deparrrvent. 

Subscribed and sworn to this 7th day of June, 1924, j before me, 

W. Bertrand Acker, 

Notary Public in and for 


(Notarial seal.) 


Notice of motion 
Filed June 16, 1924 


Please take notice that on the 20th day of June, 1924, at 10 a. m. 
in equity division No. 2 of the Supreme Court of the District of 
Columbia, District Courthouse, in the city of Washington, the 
plaintiff will move to strike from the answer, on the ground that the 
same is redundant and immaterial, all allegations therein contained 
relating to the issuance of a lease by the Secretary of the 
25 Interior to the Pleasant Valley Coal Company of the premises 
described in the complaint; and that on such motion the 
plaintiff will use the files in this suit. 

Henry R. Hakriman,. 
Edmund Burke, 

Attorneys fbr Plaintiff. 

JMF. I 

. 

Order restoring causes to calendar 
Filed January 6, 1925 


Whereas, and on the 20th day of June, 1924, there ^as submitted 
to the honorable Wendell P. Stafford, a justice of the supreme court 
sitting in equity, the above-entitled cause, together with four other 
equity causes pending in said court to abide event, namely, Nos. 
42421, 42422, 42423, and 42424; and 
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Whereas and subsequently a praecipe was entered by the plaintiff 
dismissing said causes without prejudice, whereupon the clerk of 
this court made an order dismissing said causes without prejudice; 
and 

Whereas the parties hereto have agreed that the said causes shall 
be restored to the calendar of this court for submission under the 
bill and answer: 

Now therefore it is ordered that the clerk of this court restore 
said causes to the calendar. 

Wendell P. Stafford, 
Justice , Supreme Court , D. C. 

No objection: 

C. Edward Wright, 

Attorney for Defendant. 

January 6, 1925. 

26 Decree 

Filed September 29, 1926 

******* 

The above-entitled cause heretofore having been submitted for 
final decision and decree on the bill, answer, and stipulation of the 
parties, and the court after hearing argument of counsel for the 
respective parties, after due consideration of the issues involved, 
and being fully advised in the premises finds: 

1. That the application of the plaintiff Braffet to purchase as 
coal land the tract herein involved is valid, entitles plaintiff to com¬ 
plete his purchase, and thereupon to receive a patent to the lands 
purchased. 

2. That the Pleasant Valley Coal Company is not an indispen¬ 
sable party to this action; no right of said Pleasant Valley Coal 
Company to be affected by this decree. 

3. That a mandatory injunction should issue from this court to 
the Secretary of the Interior directing him to vacate and set aside 
the decision of the Department of the Interior of July 31, 1922, 
referred to in the amended bill of complaint herein, and in all 
respects to affirm the prior decision of the Commissioner of the 
General Land Office; to further hold that Braffet’s application is 
valid, that he is entitled thereunder to complete his purchase, and 
cause patent to issue in his favor upon such completed purchase. 
Pursuant to the foregoing findings it is hereby, 

Ordered, adjudged, and decreed, by the court, that the 

27 prayer of the plaintiff, Mark P. Braffet, for mandatory 

injunction to the Secretary of the Interior be and the same 

is hereby granted and the clerk of this court will issue the same, in 
due course, in accordance with the findings of the court herein con¬ 
tained. 

Dated September 29th, 1926. 

O. K.: 

Edmund Burke, 

Attorney for plaintiff. 

O. H. Graves, 

Attorney for Defendant. 






Whereupon the defendant, by his attorney, 0. H. Graces, in open 
court, noted an appeal from the foregoing decree to the Court of 
Appeals of the District of Columbia, and it is hereby Ion the day 
aforesaid, | 

Ordered that the appeal be allowed and that execution of said 
decree be and the same is hereby stayed, pending said appeal. 

By the Court. 

Wendel P. Stafford, Justice. 

Assignment of errors 
Filed September 29, 1926 


The clerk in making up the transcript of the record of appeal 
will include the following pleadings therein: 
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1. The amended bill of complaint. 

2. The amended answer. 

3. The stipulation amending answer and making it applicable to 
equity Nos. 42421., 42422, 42423, and 42424. 

4. Notice of motion bringing on for hearing the suggestion that 
the Pleasant Valley Coal Company is an indispensable party 
defendant. 

5. Stipulation submitting cause on bill and answer after restora¬ 
tion to the calendar. 

6. Assignment of errors. 

7. This designation. 

O. H. Graves, 
Attorney for Appellant. 

Service of the above designation acknowledged Sept. 29th, 1926. 

Edmund Burke, 
AttorTiey for Appellee. 

O. K.: 

Edmund Burke, 

Atty. for plaintiff. 

30 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 29, both inclusive, to be a true ana correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript in cause No. 42382 in equity, 
wherein Mark P. Braffet is plaintiff and Hubert Work as Secretary 
of the Interior is defendant, as the same remains upon the files and 
of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
29th day of October, 1926. 

[seal.] Frank E. Cunningham, Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4528. Hubert Work, as Secretary of the Interior, appellant, 
vs. Mark P. Braffet. Court of Appeals, District of Columbia. Filed 
Nov. 15, 1926. Ednry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia I 

October Term, 1926 


No. .4528 

j 

Hubert Work, as • Secretary of the Interior 

i 

appellant 


Mark P. Braffet, appellee 


BRIEF OF APPELLANT 

This appeal is brought to review, for err pr, the 
final decree of the Supreme Court of the District 
of Columbia, finding the issues in favor of the 
appellee, granting him a writ of mandatory ijnjunc¬ 
tion requiring appellant to permit appellee to com¬ 
plete the purchase of the coal land described iu his 
application, and commanding him to issue a patent 
thereto. (Tr. p. 14.) 

• 1 I 

STATEMENT OF FACTS 

! 

For the support of its common schools, the Ena¬ 
bling Act of July 16,1894 (28 Stat. 107), granted to 
the State of Utah sections numbered two, sixteen, 
thirty-two, and thirty-six in every township jin the 
proposed State. This grant became effective by 
the admission of the State into the Union January 


2 


4,1896 (29 Stat. 876). On July 26,1866, Congress 
enacted laws (14 Stat. 251) putting into effect a 
plan for the disposal of the mineral lands of the 
public domain. Later acts further developed the 
plan (16 Stat. 217; 17 Stat. 91). Section 2318 of 
the Revised Statutes of the United States, provides 
as follows: 

In all cases, lands valuable for minerals 
shall be reserved from sale, except as other¬ 
wise expressly directed by law. 

This statute was effective prior to Utah’s ad¬ 
mission and the title to mineral lands could there¬ 
after be acquired only under the provisions of the 
mining laws. (Deffeback v. Hawke, 115 U. S. 392.) 

Coal lands are mineral lands subject to the 
mining laws of the United States. (.Mullan v. 
United States, 118 U. S. 271; Colorado Coal and 
Iron Co. v. United States, 123 U. S. 307, 32A-327.) 

The land involved is the Southeast quarter of 
Section 32, T. 12 S., R. 10 E., S. L. M., Salt .Lake 
City Land District. 

March 6th, 1903, Circular of Instructions (32 
L. D. 39), was issued to local offices, withholding 
school land from entry, with directions to hold ap¬ 
plications to be disposed of in the same manner as 
contests. 

April 5th, 1907, the land involved was classified 
as coal land at $50.00 per acre. 

May 31, 1911, reclassified at $195 to $210 per 


acre. 
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November 10th, 1915, functions of local land offi¬ 
cers at Salt Lake City Land Office suspended as to 
Coal land applications, for lands included in school 
sections, and directions given them to receive and 
transmit to General Land Office all applicatiohs to 
enter, based on alleged mineral character of jand, 
until further orders. 

February 4th, 1918, Braifet filed Ms application 
to purchase. I 

July 25, 1918, notice for publication issued, copy 
forwarded to the State, and on 

August 13, 1918, the State, through its Boaj:d of 
Land Commissioners, protested, alleging not khown 
coal land on January 4,1896.(date of admission of 
the State), and therefore title had vested iii the 
State of Utah. j 

> The Pleasant Valley Coal Company, filed its pe¬ 
tition of intervention claiming title and ownership 
by purchase from the grantee of the State, posses¬ 
sion thereunder, alleging land not coal land at 
statehood, and other facts not here material. 

Braifet answered denying their title, alleging ac¬ 
quirement through fraudulent means, and with 
knowledge of its character as known coal laiids at 
statehood. 

Braifet assumed the burden before the locjal of- 

I 

fice. No testimony was introduced by the State 
or the intervener, and at the close of the evidence on 
December 1, 1919, they joined in a motion to dis¬ 
miss, which was sustained. Braffet appealed. 


The Commissioner of the General Land Office re¬ 
versed the local office, dismissed the protest and the 
claim of the intervener for equitable consideration. 
This action was appealed to the Secretary of the In¬ 
terior, all parties appearing. 

On July 31,1922, the Secretary formally rejected 
Braffet’s coal application and held that Braffet 
should thereafter be treated as a mere contestant. 
That as such he had made out a prim a facie case 
that the land was known coal land on January 4, 
1896, and remanded the case to the local office for 
the taking of further testimony. He further found 
that “by reason of the fact that the contestant can 
acquire no preferred right to the coal deposits, and 
for the purpose of adequately protecting its in¬ 
terests the Government will fonnallv intervene, and 
be represented by an officer of the field service. * In 
the event that the contestant does not proceed with 
the contest, it will be prosecuted by the Govern¬ 
ment.” 

On October 31,1922, motion for rehearing in the 
department was denied and on March 26, 1924, 
plaintiff filed his bill herein, to which answer was 
duly filed; June 12,1924, the bill was amended (Tr. 
p. 1), and on June 13, 1924, answer was amended 
to conform to the amended bill (Tr. p. 6). 

On February 25, 1920, Congress passed the coal 
leasing act (41 Stat. 437). On this date the lands 
were sub judice in the Department and the appro¬ 
priation made by said act did not affect the lands 


in controversy, provided Braffet had acquired a 
preference right of entry by virtue of his appli¬ 
cation. 

It will be noted that the amended bill of com¬ 
plaint prays: 

1. That the Court adjudicate and decree 
the application of Braffet to be valid. | 

2. That a mandatory injunction issue ad¬ 
dressed to the Secretary of the Interior di¬ 
recting him, 

( a ) To vacate the decision of the Depart¬ 
ment of the Interior of July 31, 1922; | 

(b) To affirm the prior decision of the 
Commissioner of the General Land Office, in 
all respects; 

(c) To permit Braffet to complete his! pur¬ 
chase under his application, and 

( d ) Thereupon to issue him a patent. 

As a result of its decree in favor of Braffet (Tr. 
p. 14) the lower court has held against the appel¬ 
lant as prayed, and in addition thereto upon thje fol¬ 
lowing issues raised by the amended answer :j 

1. The Pleasant Valley Coal Company, 
lessee from the Government under the provi¬ 
sions of the act of February 25, 1920, is an 
indispensable party. 

2. The United States is an indispensable 
party. 

3. The amended bill sets forth no facts 
which entitle the plaintiff to the relief 
sought, in a court of equity. 
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ASSIGNMENT OF ERRORS 

The appellant contends that the lower court’s dis¬ 
position of the case was erroneous, and has as¬ 
signed grounds for error (Tr. p. 15) as follows: 

1. The Court erred in rendering judgment 
in favor of the plaintiff, Mark P. Braffet. 

2. The Court erred in holding to be valid 
the application of Braffet to purchase, as 
coal land, the tract involved and in holding 
that plaintff thereby became entitled to com¬ 
plete said purchase and receive a patent. 

3. The Court erred in holding that a man¬ 
datory injunction should issue out of said 

court addressed to the Secretarv of the 

«/ 

Interior, and in ordering the issuance 
thereof, directing him to vacate and set aside 
his decision of July 31, 1922, to affirm in all 
respects the prior decision of the Commis¬ 
sioner of the General Land Office and requir¬ 
ing him to hold Braffet’s application to be 
valid, and cause a patent to issue in his favor 
covering said land. 

4. The Court erred in ordering the Secre¬ 
tary of the Interior to issue a patent herein. 

5. The Court erred in finding and holding 
that the Pleasant Valley Coal Company is 
not an indispensable party to this action. 

6. The Court erred in failing to hold that 
the United States is an indispensable party 
to this action. 

7. The Court erred in failing to hold that 
the amended bill of complaint herein does not 
set forth facts sufficient to constitute a cause 
of action. 


8. The Court erred in failing to hold that 
the amended bill of complaint does not set 
forth facts sufficient to vest a court of equity 
with jurisdiction to grant the relief fought. 

9- The Court erred in failing and refusing 
to dismiss the amended bill of complaint in 
response to defendant’s motion. 

10. The Court erred in failing to render 
judgment in favor of the defendant.] 

AEGUMENT I 

I 

The court erred in holding to be valid the application 
of Braffet to purchase, as coal land, the tract in¬ 
volved; that he thereby became vested with a pref¬ 
erence right of entry and entitled to complete a 
purchase thereof and receive a patent thereto; and 
in rendering judgment in his favor 

I 

The primary issue is the status of Braffet before 
the land department. Did he by the filing of his 
naked application to purchase, acquire a right in 
such land amounting to a preference ? I 

Braffet filed his application to purchase a tract 
of land which by act of Congress had been granted 
to the State of Utah for school purposes.] This 
land being segregated to Utah by the Land Depart¬ 
ment in the absence of a showing that on the date 
the State took title it was known coal land, for all 
purposes so far as the records regarding such land 
are concerned it became Utah’s property. The 
records of the Land Office showed it to have been 
surveyed and identified as nonmineral prior to and 
at the date of Utah’s admission to Statehood. Any¬ 
one interested in investigating the title would have 



found it to have been sold by the State to Laura 
Bird, and conveyed by her to the Pleasant Valley 
Coal Company, the latter claiming to be the legal 
owner thereof as Braffet well knew when he filed 
his application. The United States did not claim 
it, and it had been segregated from the public do¬ 
main of the L T nited States in the usual manner 
upon all the records of the Land Office. 

It may be well to call attention to a peculiar defect 
in the general law pertaining to grants of school 
lands to the states, i. e., that the law makes no pro¬ 
vision for the passing to the state of any muniment 
of title. No patent is issued for sections of public 
land so granted, and no selection or list of such 
lands is made or approved. The only evidence of 
title is that afforded by the records of the Land 
Department, read in connection with the statute 
making the grant. Legislation is now pending to 
remedy this serious defect; but the law at present is 
as stated. 

While the title remained in this condition, as 
between Utah, the Pleasant Valley Coal Company, 
and the United States, Braffet’s application to pur¬ 
chase was filed, together with a contest of Utah’s 
right, upon the ground that, at the time Utah be¬ 
came a State, when the title apparently had passed 
to it, it was known coal land. 

Section 2 of the act of May 14,1880, as amended 
by the act of July 26, 1892 (27 Stat. 270), reads 
as follows: 


Sec. 2. In all cases where any person has 
contested, paid the land-office fees, and pro¬ 
cured the cancellation of any preemption, 
homestead, or timber culture entry, he shall 
be notified by the register of the lend office 
of the district in which the land is situated 
of such cancellation, and shall be allowed 
thirty days from date of such notice to enter 
said lands: Provided, That said| register 

shall be entitled to a fee of One Dollar for 
the giving of such notice, to be paid by the 
contestant, and not to be reported: Provided 
further, That should any such person who 
has initiated a contest die before the final 
termination of the same, said contest shall 
not abate by reason thereof, but tis heirs 
who are citizens of the United States, may 
continue the prosecution under such rules 
and regulations as the Secretary of the In¬ 
terior may prescribe, and said heirs shall 
be entitled to the same rights under this act 
that contestant would have been if his death 
had not occurred. 

i 

It is to be noted that such preference right is 
granted only to a successful contestant against a 

i 

“preemption, homestead, or timber-culture\ entry. w 
While in the administration of this act the de- 

i 

partment has given a very liberal construction to 
the word “ preemption, ” the preference right of a 
successful contestant has never been construed as 
accruing to one who has contested the tiile of a 
state under its school-land grant. Such a construc¬ 
tion would assuredly stretch the meaning of the 
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word “preemption” beyond reason. To the con¬ 
trary, however, such preference right has been ex¬ 
pressly denied. 

Reference will be made first to a line of decisions 
by the land department, holding that under the law 
Braffet could not acquire any preference right to 
enter the land here involved, by reason of his con¬ 
test against the record title of the State; attention 
later will be directed to decisions of Federal courts 
to the same general effect. 

That no rights can be initiated to land within a 
granted school section, after the attaching of the 
grant is held in Law vs. Utah (29 L. D. 623). In 
that case at the date of the admission of the State, 
having been previously surveyed and identified as 
within a school section, the land was included in an 
unperfeeted entry. After admission of the State, 
Law contested that entry and secured its cancel¬ 
lation. He thereafter asserted a preference right 
to enter as a successful contestant. (Act May 14, 
1880, 21 Stat. 140.) It was held that the only ef¬ 
fect of cancellation of the contested entry was to 
leave the land subject to the State’s school grant, 
and that the contestant acquired no rights in the 
land. 

In Gauss v. State of Montana (45 L. D. 458), it 
was held that no preference right could be acquired 
by contest against a school indemnity selection by 
the State, because such preference right can exist 
only by statute. No statute giving such a right 
has been enacted. 


Assuredly, a formal selection by the State ap¬ 
proaches much nearer the definition of “entry,” 
as used in the act of 1880, than does the mere asser¬ 
tion of title by the State under its school grant, to 
one of the enumerated granted sections. Hence, if 
a contestant can secure no preference right! by con¬ 
testing such indemnity selection, a fortiori , lie could 
acquire no such preference by contesting the title 
to place lands included within the school gi-ant. 

In case of Charles L. Ostenfeldt (41 L. ID. 265, 
267), Ostenfeldt prosecuted a proceeding like that 
of Bratfet against State title, and the question 
arose as to the price to be paid on his makipg coal 
entry, after decision holding that the title had not 
passed to the State. j 

The Department said: I 

No rights were obtained by Ostenfeldt 
when he tendered his application to purchase 
December 13, 1909, he occupying merely 
the status of a would-be contestant, without 
the privilege, sometimes extended by Statute, 
of a preference right of entry in event of 


success. 

In State of Utah v. Olson (47 L. D. 58), the De¬ 
partment quoted from the Ostenfeldt decision, and 
held that no rights attached by reason of Olson’s 
application to purchase under the coal law, until 
the prima facie claim of the State had been dis¬ 
posed of. 

In cases of Harrington v. Clarke (40 L. D.| 197), 
Bowlby v. Hayes (34 L. D. 576), and Bergrfyan v. 
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Clarke (40 L. D. 231), it was held that a successful 
contestant of a forest lieu selection acquired no 
preference right under the Act of May 14, 1880, 
as the terms thereof did not include contestants 
against such claims, a forest lieu selection not 
being an “entry.” See, also, general instructions 
to same effect, in (43 L. D. 119). 

It is obvious that the school-land grant to the 
State of Utah, which was contested by Braffet, 
did not constitute an “entry.” The vesting of title 
thereunder did not depend on any action by the 
State. 

In ease of Richardson v. Wilson (41 L. D. 275) 
a similar decision was made, denying the existence 
of a preference right in one who had contested a 
mere coal i declaratory statement, which had not 
reached the status of an “entry.” 

On the point that even where a successful con¬ 
testant is entitled to a preference right to enter, 
under the act of May 14, 1880, his right is limited 
by conditions as they exist at date when he seeks to 
exercise that right. See August W. Hendrickson 
(13 L. D. 169), and cases therein cited. 

In considering the construction placed upon the 
act of 1880, by the Land Department, for*many’ 
years past, the comparatively recent decision in 
McLaren v. Fleischer (256 U. S. 477), is in point. 
While there a different phase of this act was con¬ 
sidered, yet in referring to the long-continued con¬ 
struction of this act by officials of the Land Depart¬ 
ment, the court said: 



mm* 


They $£opted it before t^e preset con- 
troy er&y arose pr yr$s tfeojoght pf; ajqd pxqept 
for a departure soon reconsidered and cor- 
rected, they have adhered to and followed 
it ever since. Many outstanding titles are 
based upon it and much can be said in sup¬ 
port of it. If not the only reasonable con¬ 
struction of the act, it is at least ah admis¬ 
sible one. It therefore comes within the 

• i 

rule that the practical construction Igiyen to 
an act of Congress fairly susceptible of 
different constructions, by those charged 
with the duty of executing it, is entitled to 
great respect, and, if acted upon for a num¬ 
ber of years, will not be disturbed except for 
cogent reasons. 

_ i 

See also, to same effect, Swendig v. Washington 
Water Power Co. (265 U. S. 322, 331), citing and 
quoting from Logan v. Davis (233 U. S. 613, 627), 
as follows: 

It is a settled rule that the 


inter¬ 
pretation of an ambiguous or uncertain 
statute by the executive department charged 
with its administration is entitled jto the 
highest respect, and, if acted upon for a num¬ 
ber of years, will not be disturbed except for 
very cogent reasons. ! 

See, also, United States v. Minnesota (46 Sup. 
Ct. 298), (decided March 1, 1926). 

In Hartman v. Warner (22 C. C. A. 30; 76 Fed. 
157), the terms and effect of the act of May 14, 
1880, were carefully analyzed, and it was squarely 
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held that the general term “preemption” can be 
used only to designate entries or filings distin¬ 
guished by the 

characteristic that a preferred right to make 
them can be acquired by settlement or im¬ 
provement of the land to be entered * * * 

(p. 162). 

After commenting upon the very liberal con¬ 
struction given by the Land Department to this 
word “preemption” as found in the act of 1880, the 
-court said (p. 162) : 

But the act of 1880 which grants a pre¬ 
ferred right of entry to contestants of three 
specific classes of entries out of more than a 
dozen is an implied prohibition of any such 
preference to the contestants of entries 
which belong to the classes excluded from 
that enactment. 

The later case of Howell v. Sappington (D. C.) 
(165 Fed. 944) was based on the decision in Hart¬ 
man v. Warner, and held that a contestant against a 
desert-land entry acquired no preference right be¬ 
cause a desert entry was not one of the kinds of 
entrv enumerated in the act of 1880. 

The decision in Hartman v. Warner is a clear, 
well-considered, and plain announcement of the 
law, by a Federal Court of Appeals. Applied to 
the instant case it is too clear to permit argument 
that the claim of the State of Utah, which was con¬ 
tested by Braffet, was not a “preemption” entry as 
defined by the court in Hartman v. Warner, and it 
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assuredly was not a “homestead” or a ^timber- 
culture” entry. Hence it was impossible for Braf- 
fet to acquire any preferred right of entry by con¬ 
testing the asserted title of the State. 

His position as that of a mere contestant is fur¬ 
ther emphasized by the existence of the regulation 
of the General Land Office, duly approved by the 
Secretary of the Interior, which was promulgated 
on March 6, 1903, in the form of a circular of 
instructions to Registers and Receivers, aujd. which 
was in full force and effect on the date Braffet filed 
his application. This circular contains the follow¬ 
ing provision (see paragraph 6, Answer, TL p. 7) : 

When a school section is identified by the 
Government survey and no claim is at the 
date when the right of the State would at¬ 
tach, if at all, asserted thereto under the 
mining or public land laws, the presumption 
arises that the title to the land has passed 
to the State, but this presumption may be 
overcome by the submission of a satisfactory 
showing to the contrary. Applications pre¬ 
sented under the mining laws covering parts 
of a school section will be disposed of in the 
same manner as contest cases . (32 L. D. 39.) 

It is neither unreasonable nor inconsistent! to con¬ 
clude that the local officers received Braffet’s appli¬ 
cation and gave it force and effect only as the ini¬ 
tiation of a contest proceeding against the State; 
in fact they had no authority to give it any broader 
scope; and they therefore so treated it. 
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The decision of the Department in State of Utak 
(32 L. D. 117), of May 5, 1908, shows that the rule 
laid down bv the quoted circular was not a one¬ 
sided rule. It applied equally to third persons and 
to the State. If the State itself wished to disclaim 
title under its grant to a school section, with view 
to selecting land in lieu thereof, the State must first 
establish as a fact the known mineral character of 

I 

the school section as of the date when the grant 
prima facie became effective. Until determination 
of that fact, the State was without right to select 
land in lieu of a school section, because, prima facie, 
it owned title to the school section. 

In short,'whether it was sought by the State to 
select other land in lieu of a school section, on the 
theory that the school grant did not attach, or 
whether the school section be claimed as mineral, by 
a third person, if that school section was returned 
by the survey as nonmineral in character, no right 
could be acquired based on asserted exception of 
the land from the grant, until there had been a de¬ 
termination of known mineral character as of the 
date when the grant became operative, if at all. 

In view of the instructions of the Secretary of 
the Interior of November 10th, 1915, as set out in 
paragraph 3 of the answer (Tr. p. 6), the local 
officers had no authority with reference to appli¬ 
cations to purchase coal land situated within a 
school-land grant, except to receive and forward 
them to the General Land Office. By these instruc- 
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tions the functions of such officers, for any other 
purpose in connection therewith, were! suspended. 
This action was taken because of conditions arising 
out of the undecided questions involved in the liti¬ 
gation culminating in the decision of the United 
States Supreme Court in the case of United States 
v. Sweet (245 U. S. 563; 62 Law. Ed. 473). These 
instructions were likewise in full force and effect 
on February 4th, 1918, when Braffet filed his 
application. 

Braffet’s real complaint here seems to be that 
the general administrative practice of the land 
department was without warrant Of law,! and was 
void; that, in consequence, he acquired a vested 
right to receive a patent to this land by his appli¬ 
cation to purchase, regardless of the prima facie 
record title of the State. I , 

In Payne v. United States ex rel. Olson, 50 App. 
D. C. 119; 269 Fed. 198, and involving Olsbn’s ap¬ 
plication to purchase under the coal-land lajws, this 
court cited with approval the decision in Cosmos 
Exploration Co 


y-sSgfi 


v. Gray Eagle Oil Co., 1x2 Fed. 
413; 50 C. C. A. 79, 89* holding that 

vacant lands are such as are absolutely free, 

raaatae^andm^pieA. I 

Assuredly, Tfrhen Braffet filed his application to 
purchase this land it tvas not “unclaimed,” and it 
was not “free” because, on the face of the record, 
it had passed to the state under its grant; and wafe 
most cettaihiy claimed by the mbsn& grantee of the 
State. 
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In the later case of United States ex rel., Durn¬ 
ford v. Fall, Secretary (55 App. D. C. 372; 6 Fed. 
2nd 675), Durnford sought to mandamus the Secre¬ 
tary of the Interior to vacate his decision rejecting 
her application to purchase land under the same, 
See. 2347, U. S. R. S., which application had been 
rejected because of the land being claimed and 
occupied under the placer mining laws. 

In denying the writ of mandamus this court said: 

It will be observed that the sole ground for 
cancellation of realtor’s entry, as stated by 
the Secretary, was that the land at the time 
the entry was made was not vacant public 
land of the United States. This is where 
we think the case turns. 

Then, after quoting from Sec. 2347, R. S., and 
from the earlier case of Payne v. Olson (50 App. 
D. C. 119 , this court said: 

In the present case, however, we are of the 
opinion that the oil entries, whether valid or 
void, amounted to sufficient occupancy of the 
land within the statute to exclude it from 
entry as coal land. The land being occupied, 
we are not concerned in this proceeding with 
the validity of the oil entries or the legality 
of the assignments which were made. 

In the Durnford case't he Department and this 
court held that the land involved did not fall within 
the class of entry open to purchase under Sec. 2347, 
R. S., because it was not described by the term 
“ vacant coal lands of the United States.” That 


was because the land was occupied by persons claim¬ 
ing under a placer mining location. 

In the instant case, as we have shown, the land 
was not “ vacant” on the Land Department records, 
because of the earlier and presumably valid claim 
of the State of Utah, under its school land grant. 

In the Durnford case physical occupancy ref- 
moved the land from the category of “vacant” 
public lands, and in the case at bar, the record 
claim of the State had the same effect. I The same 

i 

principle followed by this court in the Durnford 
case is controlling in the present case. 

Braffet has applied for land which he says is 
vacant and unappropriated land. The Secretary 
says it is not vacant and unappropriated because 
it was passed to Utah as school land, and sub¬ 
ject to a determination upon a showing that it 
was mineral land on January 4, 1896, itj belongs, 

* i 

for all intents and purposes, to Utah! and its 
grantees until such determination is made. That 
title may not have vested in Utah, and that it was 
ultimately so held is beside the question. The con- 

i 

dition on the date of the filing of his applibation is 
the criterion defining Braffet’s rights, and he is not 
the one to apply the rule. That is left to the Secre¬ 
tary, and he has decided that Braffet acquired 

i 

nothing by his application except the right to con¬ 
test Utah’s title. It follows that no application 
such as Braffet’s would create an equitable right 
to the land unless filed after a decision in the pend¬ 
ing contest had been reached and entered. | 
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Cosmbs v. Gray Eagle Co, (190 TJ. S. 301, 
312). 

Payne v. Olson (50 App. D. C. 119, 122). 

Cox v. Hitchcock (19 App. D. C. 347, 353). 

Handel v. Lane (45 App. D. C. 392). 

Under all circumstances the land sought must be 
subject to the form of appropriation the claimant 
proposes when he files his application for it, and it 
is incumbent upon him, as a condition precedent, to 
conform to all the laws, regulations, prices, reserva¬ 
tions, et cetera, in force at the time he seeks to 
exercise the right of appropriation. 

Virinda Vinson (39 L. D. 449). 

The Yosemite Valley case (15 Wall. 77). 

Braffet could have acquired no legal right or 
claim to the tract involved by his application at the 
time it was filed, because even admitting that at that 
instant it was the property of the United States, 
it had not been opened to the public for any form of 
settlement. The Interior Department must, except 
where the law otherwise expressly provides, dispose 
of public land to the first legal claimant (Daniels v. 
Wagner, 237 U. S. 547), but it would be absurd to 
suggest that it can or would recognize any equitable 
claim of preference right. 

Even if a preference right to enter is created by 
law; as, for example, that of a successful contestant 
or a settler, that of itself confers no right to enter 
the land. The holder of such a right has priority 
over other applicants, but his rights, like theirs, 



dtepend upon whether the Hand is subject to the 
form of appropriation intended* to be made of it. 

Braffet instituted a contest against the right of 
the State to take title to the land. Any citizen has 
the right to contest the claim or entry of ajny other 
citizen, or a State, ter public lands. His contest was 
heard. He introduced evidence tending to prove 
that this tract was known coal land on Jajnuary 4, 
1896, the date of Utah’s assumption of statehood; 
and satisfied the'Interior Department, prima facie, 
that his contest was well founded; that is to say, 
that Utah had no title because it was known coal 
land and had never vested in the State, or, through 
it, in the Pleasant Valley Coal Co. It must follow 
that title to the property had not left the United 
States; but it does not follow that the land was 
thereupon subject to purchase under the provisions 
of section 2347, Revised Statutes, which refers to 
“vacant coal lands of the United States, not other¬ 
wise appropriated or reserved by competent an- 

i 

thority. ” An appropriation by competent author¬ 
ity at the time of Braffet’s filing had not been termi¬ 
nated. A contest was pending, and until that con¬ 
test is merged into the resulting judgment, and the 
record of the tract in the Land Office is caused to 
reflect such result, the land does not become vacant 
and subject to entry and to purchase, by anyone, for 
any purpose. 

_ i 

It is a well-settled rule of the Land Department 
that no application will be received, nor any rights 
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recognized as initiated, by the tender of an appli¬ 
cation for a tract embraced in an entry of record, 
until said entry has been canceled upon the records 
of the local office. 

Walker v. Snyder (19 L. D. 467). 

Stewart v. Peterson (28 L. D. 515, 519). 

Hiram M. Hamilton (38 L. D. 597). 

This is not an arbitrary regulation but one that 
experience has demonstrated to be necessary to 
afford notice to the public that land which has been 
segregated, prima facie, from the public domain is 
restored thereto and is subject to appropriation. 
Such rule is designed to give equal opportunity to 
each citizen. The rule has been specifically applied 
to the school grant to the States. 

Santa Fe Pacific R. R. Co. v. California 
(34 L. D. 12). 

Charles L. Ostenfeldt (41 L. D. 265). 

Likewise to every form of appropriation or 
segregation. 

California and Oregon Land Co. v. Hulen 
and Hunnicutt (46 L. D. 55). 

State of New Mexico v. Weed (49 L. D. 
580). ' 

It has been held that failure of the Land Depart¬ 
ment to apply this rule was error at law. 

Germania Iron Co. v. James (89 Fed. 
811). 

That it is a wise and proper regulation. 

Holt v. Murphy (207 U. S. 407-^415). 



MRS? • 
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In presenting to the lower court his argument, 
plaintiff has confused voluntary and peaceable pos¬ 
session with a simple application by one out of 
possession. Such conditions are in no way anal¬ 
ogous to the facts here, nor governed by the same 
principles of law. In that event, provided the 
land is subject to the particular form olf appropria¬ 
tion proposed, the right of the settle^ will attach 
eo instanti, upon the cancellation of the segrega¬ 
tion. It must not be inferred that the Department 
of the Interior has gone to the extent of holding 
that the land segregated from the public domain 
may not, in the absence of an express rulje or regula¬ 
tion to the contrary, be settled upon orj preempted 
by taking physical possession peaceably and with¬ 
out trespass upon a bona fide occupancy. Such a 
position would be in direct opposition to the doc¬ 
trine of Moss v. Dowman (176 U. S. 4)13), which 
rule, lately, has become subject to the soldier’s pre¬ 
ferred right of entry under the act of Fejbruary 14, 
1920 (41 Stat. 434) ; no such condition exists here, 
as Braffet is a mere applicant to purchase coal land, 
never having reduced the land to actual possession, 
occupancy, and discovery of coal under section 
2348, Revised Statutes. Therefore, no argument 
or citation of cases turning upon a question of 
actual occupancy has any bearing on a mere naked 
application to enter, under section 2347, Revised 
Statutes, or any other law. 

The premise laid down by Braffet, aind upon 
which his primary contention is based, that section 
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2347 of the Revised Statutes of the United States 
gave to the plaintiff, when he filed his application 
to purchase the lands involved, an absolute right, 
as against the United States and all persons whom¬ 
soever, to complete his purchase and obtain a pat¬ 
ent, becomes, therefore, a false premise, and fails. 
It disregards the law; it fails to extend to the 
United States its inherent prerogative of appro¬ 
priating its land to other public purposes; tends 
to deny equal opportunity to other citizens whom 
the law recognizes as entitled to equal rights with 
Braffet, and is wholly inconsistent with the well- 
defined rule of the Land Department that such 
applications have no broader effect than to permit 
the applicant to contest the right of the State to the 
lands involved. He has thereby acquired no pref¬ 
erence right of entry by the mere filing of his 
application, and none in case he is successful as a 
contestant. 

The Pleasant Talley Coal Company is an indispensable 

party to this suit 

Had Braffet acquired by his application a right 
to purchase, such as he would have acquired had 
the land been fully restored to the public domain 
and subject to the provisions of section 2347, Re¬ 
vised Statutes, it could not reasonably be contended 
that such right would have been interfered with by 
the provisions of the act of February 25, 1920 (41 
Stat. 437). That act provides: 

That the deposits of coal * * * shall 
be subject to disposition only in the form 
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made two inconsistent conveyances to the same 
property. The Pleasant Valley Coal Company is 
not claiming the fee as a coal preemptor in posses¬ 
sion of coal land, by right of discovery and opera¬ 
tion under Section 2348, Revised Statutes of the 
United States. Under such circumstances its claim 
could be disputed in equity, against the claim of 
Braffet under his patent for the establishment of a 
trust. Here no such question arises. One claim is 
valid and the other is void—there is no middle 
ground. There exists no law which will permit the 
issuance of a patent conveying to Braffet the fee, 
subject to the Pleasant Valley Coal Company’s 
lease. Hence to enable the court to determine 
which is the lawful owner of the coal and entitled 
to the possession of the land, both must be parties 
to the suit. 

New Mexico v. Lane (243 U. S. 52, 58). 

Brady v. Work (263 U. S. 435). 

Litchfield v. R. & R. (9 Wall. 575). 

State ex. rel. Race, et. al. v. Cranney (71 
Pac. 50, 52) citing and approving Spell. Inj. 
& Extr. Rem., Sec. 1639. 

Shields v. Barrow (17 How. 130,139). 

Foltz v. Payne (50 App. DC. 155). 

Wright v. Commissioner (Mont.) (9 Pac. 
543). 

Gibson v. Stewart et. al. (147 Pac. 276, 
277). 

Orange Gro. Co. v. Leverett (282 S. W. 
625) (Tex.). 





The United States is an indispensable party 

The title to the property involved, having been 
ascertained to have been coal land on January 4th, 
1896, is vested in the United States. The patent 
which Braffet seeks will convey the Government’s 

* _ .. . I _ ' 'j 

fee title to him . He is now before the Chancellor, 
praying that equity be invoked in his favor, and 
against the United States, by requiring the Secre¬ 
tary of the Interior, in spite of, and adverse to, his 
already expressed judgment that Braffet is not 
entitled thereto, to issue such patent to him. 

By the leasing act of 1920 the land has been 
appropriated by Congress, without being opened to 


public entry, for the purposes expressed therein, 
and the Land Department has so concluded. The 
determination of the character of public lands, 
whether or not they are subject to public entry, and 
kindred questions, is a prerogative Which rests 
wholly with the Land Department and not with the 
Courts. Kirwan v. Murphy (189 U. S. 35). As a 
result of its conclusions, and in the exercise of its 
lawful authority, a coal lease has been granted 
under said act, whereby the United States, for a 
valuable consideration passing to it thereunder, 
has permitted the Pleasant Valley Coal Company 
to take the coal from said land, thereby obligating 
itself to do and perform acts and things which it 
cannot do and perform if a patent is issued to 
Braffet. In order, therefore, to find and determine 
that the United States had no right to make such 
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lease, and to do complete equity as between all the 
parties, the United States should be heard as to the 
reasons which induced such obligation upon its part. 
Without its presence in court, no adjudication will 
be entered against it directly or indirectly. 

The decree requiring the issuance of a patent to 
Braffet, indirectly adjudicated against and fore¬ 
closed the right of the United States to execute the 
coal lease aforesaid, and has the effect without its 
having been present to defend its action in the 
premises, of further deteimining that the govern¬ 
ment has accepted a consideration without giving 
any value, and therefore, is indebted to the Pleas¬ 
ant Valley Coal Company for a return of all sums 
paid to it thereunder. 

Minnesota v. Hitchcock (185 U. S. 373). 

And the issuance of a patent to Braffet morally, 
if not legally, obligates the United States to clear 
and quiet the title in Braffet as against the coal 
lessee, by obtaining a release thereof, or main¬ 
taining a suit for its cancellation. 

The adjudication of any issue, in the absence 
from court of a party directly affected thereby, is 
unquestionably without jurisdiction. The author¬ 
ity of the court to act is primary—a condition pre¬ 
cedent to proper and lawful action—and arises 
spontaneously in the conscience of the court, with¬ 
out urgency from any extrinsic source. Hence, by 
determining the issues here, without the presence 



of all those so affected by the judgment, the funda¬ 
mental principles of equal rights to all, of due proc¬ 
ess of law, and of the right of an owner of real 
property to enjoy his property rights unmolested, 
except through an adverse proceeding to which 
such owner has been permitted his day in court, are 
defeated, and the court left in the attitude of hav¬ 
ing exceeded its jurisdictional authority. 

I 

Presumptive title 

Much time has been consumed by counsel for 
appellee in stressing, in the lower court, the phrase 
“presumptive title.” It is assumed that this court 
will be confronted therewith in an effort to show 

i 

that the Secretary, by the use of thej term, has 
attempted to establish an entirely novel and pre¬ 
posterous theory. If the court will take the time 
to examine carefully the decisions of the Secretary 
of the Interior, it will observe that the use of the 
term “presumptive title” is made to give a definite 
status to the condition confronting hiih in those 
cases, where the vesting of title is apparent, but 
dependent upon a condition precedent, which con¬ 
dition precedent is not known to exist but is sub¬ 
ject to be proven. Until established title prima 
facie has vested in the State, and until all formali¬ 
ties of law have been complied with in establishing 
the existence of this condition precedent; the land 
presumptively belongs to the State, is claimed by 
it and its grantees, under color of a regular, lawful 



appropriation by Congress, and is not subject to 
entry. 

State of Utah v. Braffet (49 L. D. 212). 

Charles L. Ostenfeldt (41 L. D. 265). 

State of Utah v. Olson (47 L. D. 58). 

The assertion of title by a State gives rise to no 
higher presumption than assertion by a private 

person; however, a claim of a State of the Union, 
by virtue of an act of Congress in aid of its school 
fund, is assuredly no less potent to constitute a 
claim of record than is that of a private person 
who has made a public entry. Both are asserted 
under statute law, and constitute a segregation of 
the land from the mass of the public domain, until 
adjudged without legal foundation. 

After an individual has submitted required 
proof of compliance with the public land law where- 
under he asserts his claim, and after his entry has 
been “allowed,” i. e., placed of record, he is vested 
with a presumptive title to the land—a title such 
as precludes allowance of any other claim so long 
as his entry remains intact. 

The title of an entryman is not absolute, how¬ 
ever, either in law or equity. His entry is still 
subject to investigation and scrutiny, and if found 
for any reason to be invalid, it is liable to cancella¬ 
tion. (Cornelius v. Kessel, 128 U. S. 456.) 

Meanwhile, however, the very existence of that 
entry segregates the land from the mass of the 
public domain, and reserves it from entry by any 
third person. 


So, also, of the State of Utah, claiming under its 
school land grant. The grant was effective upon 
the happening of certain events, i. e., admission of 
the State and identification of the land by survey 
as forming a part of one of the granted sections. 

In the instant case, as appears from the answer, 
the land in question was identified by survey prior 
to admission of the State on Jan. 4,1$96, and as the 
survey did not disclose its then mineral charac- 
ter, the records of the land office showed an out- 
standing title in the State, at the date when Braffet 
filed his application to purchase under the coal 
land law then in force. 

The land does not become subject to entry in this 
case until the presumption has been entirely re¬ 
moved by the finding that it was known coal land 
on January 4,1896, that it has been withdrawn up- 

on the records of the land office and has been re- 

1 

opened to public entry. Then, and not until then, 
may applications for entry be given effect as such. 
No application having been filed herein at such a 
time, and the coal leasing act during the pendency 
of the contest having cut off the right t6 make such 
filing, the land has never been subject io entry, so 
that anyone could have secured a preference right 
thereto. I 

I 

While apparently the property of the State’s 
grantee, under color of title based on a lawful ap¬ 
propriation by Congress, Braffet attacked the title 
by filing his application to purchase and made out 







a prima fade case. Utah’s title and that of its 
grantees failed and they abandoned their claim. 
The land was not reopened to public entry by the 
Land Office. On February 25, 1920, the coal leas¬ 
ing act became effective and appropriated the land 
to the particular objeet of the act. During the 
period between the possible vesting of title in Utah • 
and the finding of the Secretary that the land on 
that date was mineral it is obvious, and no other 
logical inference can be drawn, that the apparent 
title was in the State of Utah and its grantees. 
Such constitutes the “presumptive title” of which 
much is attempted to be made in this case. It is 
merely a condition, not a theory. It ceased to exist 
when the specific finding was made that the lands 
were known coal lands, for that effectually re¬ 
moved any such presumption. It will not be con¬ 
tended by appellant that Utah actually acquired 
any right to the property thereunder, except the 
right to believe and to act upon its belief, so to 
speak. Here is no “original doctrine unique in 
the field of jurisprudence” and none inconsistent 
with the decisive issue of whether Braffet acquired 
a preference right of entry by virtue of his mere 
application to purchase, to whatever extent it may 
have heretofore been discussed in this case. 

The coal lease 

The record undertakes to detail the proceedings 
taken under the act of February 25,1920. No nec¬ 
essary step was omitted to fully comply with its 
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provisions including due notice by publication and 
posting as required by the act. The coal applicant 
as a part of the geliefdl public was thereby legally 
notified of the contemplated action and had a right 
to appear and make objections thereto, but failing 

• % • * * I ’ 

to do so, waived any claim which he might have 

- 

theretofore made or asserted to the land involved. 
By the express terms of the act the Secrexary was 
authorized to consider and recognize the equitable 
rights of any occupants or claimants to such land. 
As he had already ascertained and form4lly held 

• I A 

that the coal applicant, Braffet, had no preference 
right thereto, he recognized the equitable rights in¬ 
volved in the bona fide purchase for value by Pleas- 
ant Valley Coal Company from a grantee of the 
State and granted the prayer of the petition of the 
Pleasant Valley Coal Company to include tpis land 
in its lease already covering other lands in the same 
section. 

By Par. 10 of the answer (Tr. p. 9), t|ie facts 
leading up to inclusion of this land in the coal lease 
already granted to the Pleasant Valley Co$l Com¬ 
pany are set forth in considerable detail. ! 

It will be noted that it is alleged that, a|ter the 
Secretary had entertaihed the company’s applica¬ 
tion to have this land so included, the Commis- 
siofiCr Of the General Land Office directed the Salt 
Lake City land office to cause to be made— 

the Usual publication required by section 12 
of the Coal leasing regulations; that there¬ 
after siiCk notice was given; calling upon all 
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persons having adverse or conflicting claims 
to the land or any part thereof to file a pro¬ 
test or objection on or before May 25, 1923, 
else any such protest or objection against the 
granting of the lease would be disregarded; 
that such notice was posted in the Salt Lake 
City land office and was published in the 
44 Helper Times,” a newspaper of general 
circulation, for a period of five successive 
weeks beginning April 13,1923, and that no 
protest or objection was filed by plaintiff 
or by anyone against the granting of said 
lease; * * * 

It may be also noted that said “ Helper Times ” 
was the same newspaper in which was published 
Braffet’s notice of application to purchase this 
land. See Par. 4 of answer (Tr. p. 7). That notice 
of pendency of the company’s application for in¬ 
clusion of this land in its coal lease was published 
pursuant to the express terms of the third proviso 
to Sec. 2 of the Leasing Act (41 Stat. 437), reading 
as follows: 

That no lease of coal under this Act shall 
be approved or issued until after notice of 
the proposed lease, or offering for lease, has 
been given for thirty days in a newspaper of 
general circulation in the county in which 
the lands or deposits are situated: * * * 
The prescribed notice obviously was published 
in the newspaper in which Braffet would have ex¬ 
pected to find it, as his own notice had been pub¬ 
lished in the same newspaper. That notice was to 
the world in general and was in effect a material 


part of a proceeding in rem, binding the world, in¬ 
cluding Braffet, as well as all othersj By that 
notice he was given a further opportunity to ob¬ 
ject to the granting of the lease as to this land. 
He did nothing. He stood silent until | long after 
the land had been included in the coal lease, and 
then, after the modified lease had beefy made, he 
brought this suit, in effect to enjoin the Secretary 
from making the lease, already made. The lease 
was modified by inclusion of this land, bn June 4, 
1923 (see Par. 10 of answer), and thi^ suit was 
brought March 26, 1924. It is submitted that, if 
from any view of the law and facts, Braffet ever 
was entitled to ask the interposition ojf judicial 
process, it was prior to the inclusion of this land 
in the coal lease of the Pleasant Valley (^oal Com¬ 
pany, and that this suit was brought too late, even 
assuming arguendo that it might have possessed 
merit had it been seasonably brought. 

But one question arises upon this action and that 
is the one upon which this whole controversy 
hinges, viz: Did Braffet, by the filing oi: his mere 
naked application to purchase, secure to himself a 
preference right of entry to said land or any other 
form of equitable right superior to, or which would 
take priority over, the claim of the Pleasant Valley 
Coal Company 1 ? The Secretary contends that he 
obtained none and was entirely beyond the realm of 
further consideration, yet it may be urged by ap¬ 
pellee that the Secretary granted the coal lease 
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on whieh Hie company’s claim is founded without 
authority of law, that the lease is consequently void, 
and that it may be attacked either directly or col¬ 
laterally by anyone in an action where it appears 
as the basis of the complaint, or as a defense, with¬ 
out the presence of the lessee. Such a proposition 
brings this case clearly within the reasoning of the 
court in Craig v. Leitensdorfer (123 U. S. 189, 
208), where the Court discussed the claim pre¬ 
sented in an equitable proceeding. The right ad¬ 
vanced was on the theory that the acts of the Presi¬ 
dent, Secretary of the Interior, and other of its ad¬ 
ministrative officers, were void, but that they op¬ 
erated to the prejudice of complainant in that they 
prevented the Secretary from entertaining an ap¬ 
peal to which he deemed himself entitled. The 
Court said: 

But if the order of the President, inter¬ 
rupting the course of the appeal in the land 
department, and the action of the officers of 
that department in compliance with it, were 
illegal and therefore void, they were and are 
of no force and efficacy, either at law or in 
equity * * *. If the duty of the Com¬ 
missioner of the General Land Office to en¬ 
tertain and determine that appeal exists as 
contended* it is a legal duty. That duty is to 
take up, consider, and adjudge the rights of 
the parties in interest, and the entertaining 
of the appeal is a purely ministerial act, al¬ 
though the questions to be considered in the 
course of the appeal are to be resolved by the 
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exercise of official discretion and judgment. 
Nevertheless, it is quite clear, as has been 
oftentimes decided, that the duty pf enter¬ 
ing upon their consideration and proceed¬ 
ing to their determination, is strictly minis- 
tprial. The remedy pf such cases is at law, 
by means of a writ of mandamus, and not in 
equity. * * * If to such a writ, issued 
by a competent court, the officer should make 
return that he was precluded by reason of 
the prior action of a predecessor |in office, 
under the order of the President, the ques¬ 
tion of the sufficiency of that return would 
be presented to the Court issuing the writ, 
and would involve necessarily the adjudica¬ 
tion of the questions mooted in this case. If 
such a return should, in such a tribunal be 
adjudged to be sufficient, then the complain¬ 
ant would be without remedy, for tbe right 
which he claims, if it exists, is a legal right 
cognizable in courts of law, and not!a right 
resting upon any equity within the jurisdic¬ 
tion pf chancery courts. Jf, on the other 
hand, such a return in such a proceeding 
should be adjudged to be insufficient, then 
the complainant would have the remedy 
which he is here seeking, by a direct and 
effective process binding upon the parties 
whose action he is seeding to control. | 

It is insisted further by the appellee here that be¬ 
cause the action of the Secretary in leasing the land 
was wrongful, a court of equity is bound to cbrrect 
and control such action, by injunctive relief. The 
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same question was presented in the above case (p. 

210 ): 

It may be asked whether such a determi¬ 
nation of inferior officers of the Land De¬ 
partment, involving private rights and inter¬ 
ests of great magnitude and value, infected 
with fraud, is to be protected from attack 
by judicial process. We are told that 
“equity has always had jurisdiction of 
fraud, misrepresentation, and concealment, 
and it does not depend upon discovery.” 
Jones v. Bolles, 9 Wall. 364, 369. That 
equity will interfere by a proper proceed¬ 
ing where the executive power has exhausted 
itself. Commissioner v. Whiteley, 4 Wall. 
522; Gaines v. Thompson, 7 Wall. 347; 
Litchfield v. Register and Receiver, 9 Wall. 
575; Samson v. Smiley, 13 Wall. 91; John¬ 
son v. Towsley, 13 Wall. 72; Warren v. Van 
Brunt, 19 Wall. 646. That “the officers of 
the Land Department are specially desig¬ 
nated by law to receive, consider, and pass 
upon proofs presented with respect to set¬ 
tlements upon the public lands with a view 
to secure rights of preemption. If they err 
in the construction of the law applicable to 
any case, or if fraud is practised upon them, 
or they themselves are chargeable with 
fraudulent practices, their rulings may be 
reviewed and annulled by the courts when a 
controversy arises between private parties 
founded upon their decisions.” Shepley v. 
Cowan, 91 U. S. 330, 340; Moore v. Robbins, 
96 U. S. 530. This doctrine is undoubtedly 
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true, but its limitation is found in the state¬ 
ment that such rulings 6 ‘may be reviewed 
and annulled by the courts when a contro¬ 
versy arises between parties founded upon 
their decisions. ’ ’ The jurisdiction tp deter¬ 
mine such questions does not arise in the 
courts of the United States by virtue of any 
power of supervision given to them whereby 
they have a right to control, to correct, to 
reverse, and to dictate the procedure and 
action of executive officers within the scope 
of the duties confided to them by law. No 
such power of revision is given, and none 
such can be exercised. Such a function is 
not judicial; it is administrative, executive, 
and political in its nature. The abstract 
right to interfere in such cases has been uni¬ 
formly denied by judicial tribunals as freak¬ 
ing down the distinction so important and 
well defined in our system between the sev¬ 
eral, separate, and independent branches of 
the government; and where the character of 
the interference sought falls within that 
designation, the application for it ha$ been 
uniformly denied. 

And the fact that, by reason of the conditions 
present in a particular case, the Court may not 
be able to grant certain relief, or any relief, will 
not alter the situation (p. 213) : I 

But if the Court, by reason of other cir¬ 
cumstances, is powerless to adjust and ad¬ 
judge with final and conclusive effect, the 
opposing claims of the litigating parties, so 
as to award to one what has wrongfully been 
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given to another, then the mere circumstance 
that the official act of the executive authority 
is challenged for error of law or for fraud, 
does not and can not constitute the ground 
of an independent jurisdiction. 

Jurisdiction; mandatory injunction 

Much of the law relative to the power of the 
courts to review decisions of the Secretary of the 
Interior in land and other matters specifically 
vested in him by law is discussed in cases brought 
in mandamus, for the purpose of comparing those 
cases subject to relief in equity with those involv¬ 
ing ministerial omissions, subject to enforcement 
at law. This suit is one in equity for injunctive re¬ 
lief. It is >vell settled that mandamus and suits 
for injunctive relief are actions of kindred charac¬ 
ter, and differ chiefly as to the form of relief 
sought. 

Noble v. Union River Logging R. R. (147 
U. S. 165). 

Williams v. United States (138 U. S. 514, 
522-525). 

That being kindred in character the issuance of 
either is in the sound discretion of the court and 
largely controlled by the principles of equity. 

Morrison v. Work (266 U. S. 490). 

Duncan Townsite Co. v. Lane (245 U. S. 
308, 311). 

Arant v. Lane (249 U. S. 367, 371). 
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A long line of cases running back to |the well- 
known opinion of Mr. Chief Justice Marshall in the 
case of Marbury v. Madison (1 Cranch 137) re¬ 
affirms the fundamental doctrine laid down by him 
that “ there exists and can exist no power Ijo control 
the Executive discretion, however erronou^ its exer¬ 
cise may seem to have been.” Some of thfe leading 
cases follow: 

U. S. ex rel. Riverside Oil Co. v. Hitchcock 
(190 U. S. 316). j 

Bartlett v. Kane (16 How. 263-2^2). 

Marquez v. Frisbie (101 U. S. 473). 

Gaines v. Thompson (7 Wall. 347). 

Litchfield v. Register and Receiver (9 
Wall. 575). 

Secretary v. McGarraghan (9 Wall. 298). 

Quimby v. Conion (104 U. S. 420). 

Seymour v. South Carolina (2 App. D. C. 
240, 245). I 

U. S. ex rel. Lincoln Highway Association 
v. Living (42 App. D. C. 508). j 

Moore v. Heany (34 App. D. C. 31). 

Dudley v. James (83 Fed. 345, 3|49, Ken¬ 
tucky) . 

The so-called mandatory injunction (Pom. Eq. 
Rem. Yol. 2, Sec. 636 et seq. p. 1067) can rarely be 
invoked as a form of relief separate and apart from 
preventive relief against the commission <j)f a con¬ 
templated injury or the continuance of an existing 
one. Its office is never to attempt the correction 
of an injury already complete when the act caus¬ 
ing it does not operate to continue the resulting in- 
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jury in some active form. The most frequent in¬ 
stances of its use are in cases of trespass to lands, 
where the future unrestricted enjoyment of the 
owner is interfered with by the wrongful erection 
of a building or other structure. In compelling 
the removal of this by way of injunction, the real 
purpose is to prevent future trespass through that 
particular agency—not to afford relief for a past or 
completed wrongful act. In other words, the Court 
grants the usual preventive relief and as an inci¬ 
dent the restoration of the possession of the land. 
(Pomeroy’s Eq. Remedies, Vol. 1, See. 533, p. 912.) 

It is also invoked in eases where obstructions to 
waterways amount to a nuisance, etc., where in 
order to prevent future injury a removal is neces¬ 
sary, and this is reached by mandatory injunction. 
(Ib. Vol. 2, Sec. 564.) The jurisdiction rests upon 
the same general theory as that giving rise to an 
award of simple damages in cases where a decree 
for specific injunctive relief can not be framed to 
do justice to all parties before the court, or can not 
be controlled or enforced by the court, merely that 
the jurisdiction of equity having attached it will 
be retained and the matter adjudicated and finally 
disposed of even though the form of relief finally 
granted is essentially the same as a judgment at 
law. If it were not that some affirmative action on 
the part of the defendant was essential to prevent 
the continuance of the wrong or injury against 
which equity had full power to relieve by a pro¬ 
hibitory injunction, a decree mandatory in form 
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would never be entered. 


In such ease the plaintiff 


would be remitted to his remedy at law. In other 
words, jurisdiction will not be entertained in equity 
for the purpose of granting a purely mandatory 
injunction independently of any other relief. In 
such case the action is at law by mandamusL 

It is generally started that mandamus may 
issue in a proper case to compel the perform¬ 
ance of a ministerial act. The correspond¬ 
ing statement as to inj miction is that jit may 
issue in a proper case to restrain an act in 
excess of the officer’s authority. (Pom. 
Eq. Pern., Yol. 1, Sec. 326, p. 583.) 


In any event, whether the remedy be mandamus 
or mandatory injunction, the scope of the ipquiry 
is identical. The right to relief in either case de¬ 
pends solely upon whether the act, the performance 
of which is sought to be compelled or restrained is 
personal or official. In the former the writ is 
proper whenever the act complained of is wrongful 
and results in injury to the person entitled to 
demand its performance or nonperformance. 
(Warner Valley Stock Co. v. Smith, 165 U. S. 28, 
32. Pomeroy Eq. Rem., Yol. 1, p. 583; Sec. 328.) 

The true test in all such cases is as to 
the nature of the specific act in question, 
rather than as to the general functions and 
duties of the officer. If the act which it is 
sought to enjoin is executive instead of min¬ 
isterial in its character, or if it involves the 
exercise of judgment and discretion upon 
the part of the officer, as distinguished from 
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a mere ministerial duty, its performance 
will not be prevented by injunction. As 
illustrating the distinction it is held that the 
Secretary of the Interior and the Commis¬ 
sioner of the General Land Office will not 
be enjoined from cancelling an entry under 
which citizens claim an equitable interest in 
certain lands, the act of the officers in such 
ease requiring the exercise of judgment and 
discretion, in distinction from a purely min¬ 
isterial duty. (High Injunctions, 4th Ed., 
YoL 2, p. 1138, Sec. 1326.) 

A ministerial duty, the performance of 
which may, in proper cases, be required of 
the head of a department, by judicial proc¬ 
ess, is one in which nothing is left to discre¬ 
tion. It is a simple definite duty, arising 
under conditions admitted or proved to exist, 
and imposed by law. (The State of Mis¬ 
sissippi v. Johnson, 4 Wall. 475, 498.) 

Neither by mandamus to enforce action nor by 
injunction to restrain it will the relief be afforded 
if the process involves any inquiry into or review of 
the reasons for the exercise of the official judg¬ 
ment or discretion upon which the action com¬ 
plained of is based. Such judgment may be wholly 
erroneous, yet neither the writ of mandamus or 
injunction can be the medium of a review of or 
appeal from it. And the interpretation of a law 
and the exercise of official judgment respecting its 
application to a particular fact or state of facts 
comes within the rule. 


The Court will not interefere bv man- 

* 

damus with the executive officers of the gov¬ 
ernment in the exercise of their ordinary 
official duties, even where those duties re¬ 
quired an interpretation of the law, the Court 
having no appellate power; but when they 
refuse to act in a case at all, or ydien, by 
special statute or otherwise, a m^re min¬ 
isterial duty is imposed upon them, that is, 
a service which they are bound to perform 
without further question, then, if jthey re¬ 
fuse, a mandamus may be issued t<j) compel 
them. ( United States ex rel. Dunlap v. 
Black, 128 U. S. 40, 48.) 

The Court in the course of its decision, speaking 
with reference to the construction of th@ law as 
applied in the case before it by the respondent, 

7 

said: 

The Commissioner of Pensions did not re¬ 
fuse to act and decide. He did act and de¬ 
cide. He adopted an interpretation of the 
law adverse to the relator, and his decision 
was confirmed by the Secretary of t]he Inte¬ 
rior, as evidenced by his signature of | the cer¬ 
tificate. Whether if the law was properly 
before us we would be of the same opinion 
or of a different opinion is of no consequence 
in the decision of this case . We l|iave no 
appellate power over the Co mmi ssioner and 
no right to review his decision. (Id^ p. 48.) 

The rule is, and it is uniform, that if it Appears 
that the respondent is an official charged with the 
duty of administration, that such duty involves 
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the finding of a fact or facts, or the construction 
of a law and the determination of questions judi¬ 
cial in their nature, as the application of such law 
to the facts found, and that these things or any of 
them are essential to the performance of an official 
duty, a review of such action will never be under¬ 
taken by the Court in the absence of express statu¬ 
tory authority giving it appellate jurisdiction. The 
limits are fixed and the Court will never invade 
the province of the official. Of course, where the 
action attempted is beyond the jurisdiction of the 
person about to act, it has no official sanction and 
becomes merely personal, and if wrongful and 

liable to cause injury it will be restrained, or, if a 

/ 

refusal to act officially is contrary to a plain offi¬ 
cial duty, the refusal becomes a merely personal 
act and mandamus will lie. But the nature of the 
official action commanded will not be directed nor 
the judgment or discretion which prompts it con¬ 
trolled. The Courts will do no more than to com¬ 
pel action where inaction is contrary to a plain 
official duty. If the action thus compelled is, when 
taken, contrary to the nature or kind the relator 
thinks is warranted, it is not a basis for further 
relief by the process of mandamus or injunction. 

Certain powers and duties are confided to 
those officers, and to them alone, and how¬ 
ever the Courts may, in ascertaining the 
rights of parties in suits properly before 
them, pass upon the legality of their acts, 
after the matter has once passed beyond 


their control, there exists no power in the 
courts, by any of its processes, to apt upon 
the officer so as to interfere with the exercise 
of that judgment while the matter is prop¬ 
erly before him for action. The reason for 
this is that the law reposes this discretion 
in him for that occasion, and not for the 
Courts. The doctrine, therefore, is as ap¬ 
plicable to the writ of injunction as\it is to 
the writ of mandamus. ( Gaines v. Thom¬ 
son, 7 WaH. 347, 352.) 

The case last cited is illustrative of the principles 
involved here. The Court there found t^iat the 
decision of the officers of the Land Department re- 
quired the careful consideration and construction 
of more than one act of Congress. That was an 
official duty, an essential part of the act the [officers 
were required to perform and the correctness of 
the construction adopted was beyond review either 
by mandamus or injunction. Here there is nO claim 
that the matter involved was not properly | before 
the Secretary of the Interior; the title to the land 
remained in the United States; the Secretary was 
charged with an official duty with respect to its dis¬ 
position ; the performance of this duty involved the 
construction and application of several acts Of Con¬ 
gress, and rules and regulations adopted pursuant 
thereto. The title being still in the United States, 
it was plainly the duty of the Secretary in the ad¬ 
ministration of the public land laws to consider and 
determine officially whether the land should he sub¬ 
jected to the provisions of the coal leasing act, or 
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whether upon the facts its disposition was con¬ 
trolled by a prior statute; whether the rights of the 
relator or those of an adverse claimant, should in 
the application and construction of existing law be 
recognized. His official action necessarily involved 
a consideration of all the facts relied upon by the 
several parties in interest, and the propriety and 
sufficiency of those acts as a basis of the claims as¬ 
serted. 

All this was without question not only within his 
jurisdiction but within the scope of official duty. 
It is clear he has acted within the limits of that 
jurisdiction. This discharges his duty to relator 
and he is entitled to no further relief. (Miller v. 
Raum, 135 U. S. 200, 204; High’s Extraordinary 
Remedies, 3rd Ed. p. 143, Sec. 128, 129; p. 146, 
Sec. 132.) This jurisdiction is not relinquished 
until the estate of the United States has been di¬ 
vested or parted with. (Brown v. Hitchcock, 173 
U. S. 473.) Only then will the courts assume to 
review the correctness of the official acts—this 
judgment and discretion—of the officer charged 
with the duty of determining questions, whether of 
law or fact, which determine his action in the dis¬ 
position of them. ( TJ . S. v. Schurz, 102 U. S. 378, 
396; New Orleans v. Paine, 147 U. S. 261, 267.) 
The same doctrine is laid down in Kirwan v. Mur¬ 
phy (189 U. S. 35, 55) and it was further held that 
merely because the complainant asserted a posi¬ 
tive right or title in himself did not take the case 
out of the rule, where it appeared others were 


claiming a right and it was the duty of thej officer 
to decide as between them, and the court held that 
if in such case it could entertain jurisdiction, “the 
persons asserting the right of preemption) would 
be necessary parties to the suit.” One of the ques¬ 
tions there discussed is that an adverse claimant 
is a necessary party. ! 

The questions presented in this proceeding can 
no more be considered by the Court, and f|r pre¬ 
cisely the same reasons, than those in the ^ase of 
Litchfield v. Register and Receiver. (9 Wajll. 575, 
578.) In that case also adverse interests w^re dis- 
closed, the claimants of which were not before the 
Court and the Court said: I 

It appears on its face that the register 
and receiver have no real interest in the mat¬ 
ter, but that persons not named are assert¬ 
ing before them the legal right to preempt 
these lands. These parties are the real 
parties whose interests are to be affected 
and whose claim of right is adverse t<^ plain¬ 
tiff. If the Court could hear the ca$e, and 
enjoin personally the register and receiver 
from entertaining their applications, they 
have no further remedy. That is the) initial 
point of establishing their right, and in this 
mode a valuable and recognized right may 
be wholly defeated and destroyed, without 
the possibility of a hearing on the part of the 
party interested. This is not a case in which 
the land officers represent these claimants. 
They have no such duty to perform. They 
might let the injunction be issued without 
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defense, and thus a proceeding almost ex 
parte be made to strangle the incipient right 
of the actual settler on the public lands. If 
it can be done in this case it can be done in 
every other in which the plaintiff is willing 
to proceed against the officers, without bring¬ 
ing the settler on the land before the Court. 
(.McConnell v. Dennis, 153 Fed. 547.) 

That is precisely what is attempted here, despite 
the protest of the complainant to the contrary. 
The Secretary has already, in his official capacity, 
determined that another has a right in the premises 
and has executed the required instrument estab¬ 
lishing or evidencing that right. This is still out¬ 
standing and the other party is claiming an inter¬ 
est under it. He is not before the Court. This 
complainant, Braffet, seeks to compel the Secretary 
of the Interior not only to reject and revoke in toto 
his decision, but to substitute therefor a contrary 
view of a subordinate officer, also acting in an offi¬ 
cial capacity, and with this as a basis compel him 
to issue a patent to the land claimed, free of all 
intervening or adverse claims. This can only be 
urged upon the assumption that the claim of the 
absent party is wholly void, and involves the propo¬ 
sition that its invalidity can be determined here 
without any hearing or opportunity of the holder 
to be heard. If it is urged that the patent Braffet 
seeks would be subject to the outstanding lease, 
then the Secretary of the Interior is without 
authority in the premises to issue such a patent. 




Under the outstanding lease a consideration 
moves to the United States, not to the Secretary of 
the Interior. A patent such as Braffet demands 
would destroy this and defeat the right! of the 
United States to recover it. (Louisiana v. Gar¬ 
field, 211 U. S. 70.) If this proceeding is cogniz- 

i 

able in equity, all these rights must be determined 
in this proceeding. They can not be when the 
party liable under the lease and the party entitled 
to its benefits are not before the Court. It is a 

i 

mere subterfuge to urge that the outstanding lease 
will not be affected by the issuance of a parent to 
Braffet. The very right he asserts proceed^ upon 

i 

no other theory than that all rights under th^ lease 
must be declared void; the very thing whiph the 
Secretary has found to the contrary. It is clear 
that this court can not determine any rights pf the 
claimant in the premises, without the exercise of 
judicial judgment and discretion, resting upon the 
identical matters considered by the Secretary. It 
follows that the acts of the Secretary coulcl not 
have been other than of like character. 

It is submitted that injunction can never be in¬ 
voked to accomplish the end sought here. A pprely 
mandatory injunction does not exist independently 
of the usual injunctive relief. To state a case Which 
would bring a party within such a remedy would, 
we believe, without any exception state a casle of 
mandamus. The latter is a legal remedy. The 

* - . - * i a j . 

result would be that a mere statement of the case 
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would destroy the equitable jurisdiction. There is 
no escape from such conclusion in the case here 
presented. For this reason alone the bill should 
be dismissed. Injunction is not a substitute for 
mandamus. (32 C. J. 66, 243) ; Pacific States Sup¬ 
ply Co. v. City and County of San Francisco (171 
Fed. 727, 735) ; Harley v. Lindemann (109 N. W. 
570), (8 L.R.A. (NS) 124,130); Herkness v. Irion 
et al. (La. D. C.) (11 Fed. 2d 386). 

[RECAPITULATION AND CONCLUSION 

The lands herein were designated by Congress as 
school lands of the State of Utah and were thereby 
appropriated to Utah for school purposes, provided 
only that they were not then known mineral lands. 

Thereafter, Utah, treating such lands as school 
lands, sold the same for a valuable consideration, 
title thereto finally passing to the Pleasant Valley 
Coal Company. 

Before such lands were proven to be known min¬ 
eral in character at the date of such appropriation, 
Braffet filed his application to purchase the same 
as coal land, and contested LTtah’s right thereto. 

Pending a final decision of his contest, Congress, 
by the provisions of the Act of February 25, 1920, 
appropriated the land to the purpose of said act, 
unless by his application, some preference right 
had accrued to Braffet. 

It was not unappropriated, vacant, public do¬ 
main subject to entry when Braffet filed his appli¬ 
cation to purchase. Through it he obtained no 



rights which precluded a further appropriation by 
Congress nor which were paramount in any degree 
to those of the Government. He was not in pos¬ 
session, had placed no improvement thereoh, and 
his total outlay as disclosed by the record jis the 
filing fee of ten dollars. 

The Secretary of the Interior held Braffe^’s ap¬ 
plication to be a mere contest of Utah’s right; that 
it gave him no preference right of entry; that the 
land was known mineral and did not pass to jUtah. 
He thereupon disposed of the land under th^ pro¬ 
visions of the Act of February 25, 1920, by leasing 
the same to the Pleasant Valley Coal Company, 
which for a valuable consideration had acquired 
what it understood to be title, under the school 
land appropriation to Utah. 

The action of the Secretary of the Interior in 
holding Braffet’s application ineffective as such 
for the reason that the land involved was not sub- 
ject to entry because under Congressional appro¬ 
priation, first to Utah, then to the purposes of the 
coal-leasing act, was within his discretionary power 
and subject to his jurisdiction as the head of the 
General Land Office. The action of the }ower 
court, in effect reversing him and ordering him to 
hold Braffet entitled to purchase and to issue him 
a patent, is obvious error. To have done so ip the 
absence of necessary parties is likewise error. To 
have consented, on the whole, to take jurisdiction 
in equity, awarding a writ of mandatory in- 
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junction, enjoining nothing, and allowing only 
mandatory relief, is further error. All of which 
should be corrected by the mandate of this court. 

, E. 0. Patterson, 
Solicitor Interior Department. 

O. H. Graves, 

Assistant to the Solicitor. 
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Columbia. 


No. 4528. 


i 

j 

HUBERT WORK, as Secretary of the Interior j 

Appellant, ! 

I 

vs. 

i 

MARK P. BRAFPET, Appellee. 


Argument by Edmund Burke. 


BRIEF FOR APPELLEE. 


four! of J^als, pistrid of 


OCTOBER TERM, 1926. 


Statement. 

I 

I 

In brief the case is this: Appellee, a duly qualifiejl 

citizen of the United States, on the 4th day of Febru¬ 
ary, 1918, made application to the local land office in 
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Utah to purchase, under section 2347 R.S. (see Appen¬ 
dix, p„ 81), the lands described in the bill of complaint. 

He paid the legal fee and application was accepted by 
the local land office. 

Thereon those officers notified Utah of the appli¬ 
cation, and the State appeared and contested the ap¬ 
plication of appellee on the ground that at the time of 
the school land grant to Utah the lands were not 
known coal lands; and the Pleasant Valley Coal Com¬ 
pany intervened in the proceeding, claiming to have 
title under mesne conveyance flowing from a patent 
from the State of Utah, etc., to its predecessor. 

Thereon the contest proceeded, and at the conclusion 
of appellee’s proof Utah and the intervener moved to 
dismiss the application of appellee, and the motion was 
granted. Appellee thereon took the record to the 
Commissioner of the General Land Office, where the 
decision of the local officers was reversed, the Com¬ 
missioner holding that the application of appellee was 
valid and that appellee was entitled to complete his 
purchase. 

Utah and the intervener thereon appealed to the 
Secretary of the Interior, and in that proceeding the 
appellant held (a) that Braffet had established a prima 
facie case that the lands were known coal lands at the 
time of the grant to Utah, but that his application was 
invalid and that no rights had accrued to him under the 
application by reason of the fact that the “presump¬ 
tive title” of the lands was in Utah; (b) that the mo¬ 
tion to dismiss was erroneous; ( c) that the case would 
be remanded to the local office to permit Utah to offer 



further proof, and ( d ) that Braffet was the “jcon- 
testant,” but would be permitted to continue as a 
contestant against the claims of Utah. Thereajfter 
and without notice to appellee the department closed 
the proceeding, etc. I 

The Secretary, for his answer to the bill of c^m- 

i 

plaint which set up the foregoing facts, and which 
are not disputed, alleged the extrinsic defenses: j(a) 
that the lands had been leased to the Pleasant Valley 

i 

Coal Company subsequent to the time of decisioii in 
the contest in the department; ( b ) that notice by pub¬ 
lication of such application had been given; ( c) that 
appellee did not protest, and ( d ) that the Pleasknt 
Valley Coal Company was an indispensable party to 
the action. Thereon appellee, pursuant to the rujles 
of the court below, brought on for hearing, as a motion, 
the suggestion concerning the absent one, but later, on 

i 

consent of the appellee, followed by order of the coujrt, 
the cause was submitted on the merits under the tjill 
and answer. I 

While the pretended lease to the Pleasant Valley 
Coal Company.was the outstanding alleged defence 
in the court below, the appellant has here made po 
assignment of error concerning it, and necessarily \i T e 
assume it will not be considered by this Court as tyf 
legal value or as a matter to be considered here, though 
it may be a matter of incidental discussion by reasdn 
of the assigned error that the alleged lessee was ajn 
indispensable party to the action. | 

It will be noted that the answer denies no material 
allegation set forth in the bill of complaint, but is more 
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in the nature of a brief, being chiefly argumentation 
and setting up legal conclusions. We submit that it 
has been definitely settled by this Court that no ques¬ 
tion of error will be considered unless based on assign¬ 
ment by the appellant. 

As a matter of fact, there is only one question before 
the court, namely, was the application of appellee to 
purchase the controverted land valid and validly made 
at a time when the land was open to purchase under 
Section 2347 of the Revised Statutes of the United 
States? (See Appendix, p. 81.) 

If it be determined that at the time the application 
was made the lands were knoiun coal lands, it will 
necessarily follow that the lands were open to pur¬ 
chase by the appellee unless he was precluded from 
so doing by reason of the “presumptive title’’ of 
Utah, which theory was the base of the decision of the 
appellant in holding that the application of appellee 
was invalid. 

The appellant presents nine assignments of error, 
chief of which are as follows: 

1. That the court below erred in holding that 
the application of the appellee to purchase under 
the coal land law the controverted land was 
valid. 

5. That the court below erred in holding that 
the Pleasant Valley Coal Company was not an 
indispensable party to the action. 

6. That the court below erred in failing to 
hold that the United States was an indispen¬ 
sable party to the action. 
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The remaining six assignments of error are merely 
ancillary and flow from the other assignments, j 
It will be noted that it is not assigned as error that 
the suit was one against the United States; arnjl fur¬ 
ther, it is not assigned as error that the court below 
failed to decide that the lease of the controverted lands 
to the Pleasant Valley Coal Company was vali]d, or 
that it was a bar to the suit, or that appelled was 
estopped from contesting the validity of the lease by 
reason of his failure, after implied notice, to cojntest 
the lease proceeding. In fact there was no determina¬ 
tion concerning the alleged lease. j 

i 

The cause was submitted on bill and answer pursu¬ 
ant to stipulation and order of the court, and decree 
being for the plaintiff, appellant came here. There 
was no motion for a new trial and no findings of fact 
appear in the transcript. The suit was in equity by 
way of mandatory injunction, and the writ was granted 
as prayed for. 

The answer suggested the absence of the Pleasant 
Valley Coal Company, and alleged that the corpora¬ 
tion was an indispensable party defendant, but lhter 
the defendant waived the objection and stipulated the 
cause be submitted on bill and answer, and it wa£ so 
ordered. j 

At the time the answer was filed, the rules of the 
court below required the plaintiff to bring on the ob¬ 
jection concerning the absent one for a determination 
as a motion, and plaintiff did so, but before decision, 
defendant withdrew his objection. (See Transcript, 
pp. 13-14.) j 


I 
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The admitted bill of complaint is the bjest statement 
of fact that can be made. (Transcript, p. 1.) The an¬ 
swer is ninety per cent arguendo, and the extrinsic 
defenses of appellant are therein displayed. From the 
pleadings it appears: 

1. That there had been a grant bv the United States 
of agricultural lands to-the State of Utah for school 
purposes, which became effective to the State on her 
admission to the Union, which was on the 4th day of 
January, 1896. 

2. That the controverted lands were included in the 
grant. 

3. That the lands were known coal lands at the date 
of the grant. 

4. That subsequent to the grant, and prior to the ap¬ 
plication of appellee to purchase the controverted sec¬ 
tion, the lands had been classified by the United States 
as known coal lands, and the purchase price fixed ac¬ 
cording to law. 

5. That the State of Utah made no objection to the 
classification of the lands, then or since. 

6. That subsequent to the application of appellee 
to purchase the land under the coal land laws of the 
United States, and while the contest was pending in 
the department, the Pleasant Valley Coal Company 
applied for a lease of the controverted lands, claiming 
that same were known coal lands at the time of the 
grant, and the State of Utah acquiesced in the applica- 
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tion, stipulating that the land was knoivn coal laid at 
the time of the grant: that at the same time Utah 
withdrew its contest and consented that the lands be 
leased. 

j 

i 

7. That such application was made under the leasing 
act, and at a time when the contest between the State 
of Utah and the appellee was pending in the land de¬ 
partment under the coal land law. 

8. That appellee had no notice of the application of 
the Pleasant Valley Coal Company, except sucn as 
may be imputed to him by law under a publication 
made once a week, under the leasing act and not uijder 
the coal land laws, for three weeks in a weekly news¬ 
paper published in the locality or in the county where 
the land was situate. 

I 

i 

9. That thereon, and wholly without actual or con¬ 

structive notice to plaintiff, the contest proceeding in 
the land department of the United States was closed 
by the appellant. | 

i 

10. That before commencing suit appellee had jex- 
hausted the procedure of appellant and was without 
remedy at law. 

I 

11. That the title to said lands remaining in ihe 
United States, plaintiff had no remedy in equity by in¬ 
junction, and could not impress a trust on the shid 
lease, as only the relation of landlord and tenant ex¬ 
isted between the landlord Secretary and the tenant 
lessee, and the Secretary could not be compelled to 
bend his discretion under the leasing act to a point 
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where a tenant could be forced on him by the court; 
nor could a qualified claimant under the coal land laws 
having a prior vested right to purchase be compelled 
to give up such vested right, and be content with im¬ 
pressing a trust on a void lease that could be revoked 
at any time that the United States desired, as no stat¬ 
ute of limitations could ever toll against action by the 
United States to cancel a lease . 

The chronological table of the events set forth in 
the bill and answer is as follows: 

Enabling Act.July 16, 1894. 

Admission of Utah.January 4, 1896. 

First Classification .April 5, 1907. 

Second Classification.May 31, 1911. 

Braffet application .February 4, 1918. 

Notice to Utah.July 25, 1918. 

Utah filed protest.August 18, 1918. 

i See Utah vs. Braffet, 49 L. D., 212. 


ARGUMENT. 


Absent Party Defendant. 

If the Pleasant Valley Coal Company was a neces¬ 
sary party, the objection that it was absent was not 
jurisdictional, and not being jurisdictional could be 
waived by the appellant. The transcript shows (pp. 
13-14), that the appellant, after raising the objection 









by answer, stipulated in writing, by consenting! to the 
entry of an order, that the cause be submitted for 
decision on bill and answer on the merits. 

The rules of the court below specifically stafe that 
no action shall be dismissed by reason of non-jjoinder 
of defendants, but that the right of the abselit one 

* i 

will not be affected. They also provide (see Appen¬ 
dix, p. 81) that when such objection is raised by 
answer, it be disposed of as a motion, and appellant 
had as much legal right to waive the objection as he 
had to raise it. | 

If it had not been raised by answer, it would n()t ap¬ 
pear here. If jurisdictional, it could be raised a|t any 
time, even after decree. But no one will content). that 
the absence of a party is jurisdictional, and especially 
, so when the decree does not affect his rights. | 


(a) The decree affects no right of the absent 


one, 


and the decree expressly so states. 

(b) If the decree ripens into a patent, no right of 
the lessee will be affected, and all the legal and equita¬ 
ble rights can be presented against the patent any time 
the patent is presented as the basis of a legal or -equita¬ 


ble action. 

Doolin vs. Carr, 125 U. S., 618; U. S., etc\, vs. 


Scliurz, 102 U. S., 404; Kemp Case, 104 If. S., 
636. i 


The point is well illustrated in Work vs. Louisiana, 
269 U. S., 250. In that case there had been a swhmp 
land grant to the State of Louisiana, and there, as 
here, the legal title remained in the United States. 
There, between the date of the grant and the suit,! the 
Department of the Interior had granted homesteads to 
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divers citizens of the United States. Here, between 
the date of the grant and the suit, the Department had 
granted a coal lease to the Pleasant Valley. Coal Com¬ 
pany. In the citation the Supreme Court held that the 
homesteaders ivere not necessary parties, as in the 
case it was apparent that no right existing in the home¬ 
steader could be affected by the decree, just as no right 
of the lessee can be affected bv the decree here. 

The Brady case (263 U. S., 435), clearly has no ap¬ 
plication here. In that case Brady had been defeated 
on the merits in the Department, and sought to enjoin 
the issue of a patent to his successful opponent with¬ 
out making the successful one a party to the suit. 
There is nothing analogous in the situation,and Brady 
could secure any right to which he was entitled after 
the legal title to land passed from the United States 
by impressing a trust on the land; but here the title 
will remain in the United States until it passes to ap¬ 
pellee, and appellee otherwise will never be able to 
impress a trust on the land while the legal title re¬ 
mains in the United States; and further, it is impos¬ 
sible to impress a trust on a discretionary lease. 

A patent to appellee will not put him in possession. 
The lessee is in possession, and the only right passing 
to appellee is the right to sue. He can only take his 
patent to Utah and sue in ejectment, or bring suit to 
quiet title, and thereon the alleged lessee may set up 
any legal or equitable defense available; and if such 
defenses establish a superior title or right to posses¬ 
sion, the patent will fall, utterly worthless, and leave 
not even a cloud on the leasehold title of the lessee. 
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The point is further established in 

Doolin vs. Carr, 125 U. S., 618, and in 
U. Setc., vs. Schiirz, 102 U. S., 404; 1 

' Kemp Case, 104 U. S., 636. 

i 

i 

In the former the Department granted two parents 
for the same land, and the patentees fought out later 
in the court of the venue, and the second patent pre- 
vailed, it being established that the first patent had 
been issued without jurisdiction. j 

In the Schurz case it was said: j 

i 

“The ‘relator is, therefore, utterly without 
remedy, if the land be rightfully his, until he 
can obtain evidence of his title * * *. j On 

the other hand, when he obtains this possession, 
if there is any equitable reason why, as against 
the government he should not have * * [ , 

the United States can, by bill in chancery, have 
a decree annulling the patent * -* *. If an¬ 

other party is for any reason cognizable ip a 
court of equity, entitled as against the reldtor 
* * * , a court of equity can give similar 

relief. So that it is plain that by non-action of 
the land department the legal rights may re¬ 
main indefinitely undecided and those of ^he 
relator seriously embarrassed or totally de¬ 
feated, while the delivery of the patent under 
the writ of mandamus opens to all the parties 
the portals of the court where their rights d an 
he judicially determined." I 

i 

j 

The appellant cannot make a judicial determination 
under any circumstances. 

The Brady case would be analogous here if we 
sought to affect the lease or its administration, or if 


12 


we sought injunction against the appellant in any way 
concerning or affecting the lease, or if the final order 
would in any way affect the lessor or the lessee or the 
lease; but it will not. 

The status of neither will be affected by issuance of 
the appellant, which, if valid, will be conclusive; but 
here it is only a self-serving declaration on part of 
the appellant. Its use on part of the appellant is only 
patent. There will be no adjudication that will bind 
the United ^States, the appellant, the lease or the lessee. 
The lease was only an administrative act on part of 
another attempt on part of the appellant to bind the 
court by his ad judication (?) of an extrinsic fact, his 
act in derogation of the valid application of appellee. 
The decision will no more bind the coal lease than did 
the decision in the Work-Louisiana case bind the home¬ 
steaders who were not made parties defendant in that 
suit. If the suit here will not adjudicate the rights 
of the lessee, how can it be contended the lessee was 
an indispensable party defendant ? 

Whoever heard of a decree that bound an absent 
party? If I foreclose a mortgage against A, can he 
set up that B is the true owner of the land and that 
since I did not join B as a defendant, the action must 
fall? 

How will my foreclosure against A affect the title 
of B in possession? 

If ice had the patent, the legal title, and sought in 
the court below to enjoin the performance of the lease, 
then the Brady case would be applicable, and it would 
be necessary to make the coal lessee a party defendant. 
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Then it would be a perfect Brady case, and the Brfydy 
case would be conclusive in case we failed to make jthe 
lessee a defendant. 

The decree specifically states, “No right of s\iid 

Pleasant Valley Coal Company to be affected by tfiis 
decreed 9 (Transcript, p. 14.) 

The appellee asserted in his bill no claim against 
the alleged lessee; did not even mention the lessee!or 
the lease, and the extrinsic defense of the lessee was 
dragged in the suit by. the appellant, and is simply An¬ 
other attempt of appellee “to adjudicate/’ to exercise 
full judicial functions. 

If I enter into a contract to purchase a house in the 
District of Columbia and duly perform, or duly tender 
performance, and the owner refuses to perform, and I 
bring suit for specific performance, must I join as de¬ 
fendant a lessee who leased the premises subsequent 
to my contract, with knowledge of my rights? That jis 
the situation here, quite independent of any proposi¬ 
tion stated above. This proposition, I submit, needs 
no citation of authority. 

If I buy an automobile on the installment plan, anld 
the owner takes the car out of my possession and sel|s 
to another, must I join the purchaser as a defendant in 
a suit brought against the wrongdoer, although the ne^v 
purchaser knew or did not know of my' right? 

If I bring a suit against A on an obligation, may Jy 
set up in his answer that I had assigned my cause of 
action to B, and defeat my suit against him by claiming 
B is a necessary party defendant? That is what thb 
Secretary claims here. j 
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Here let us admit for the sake of the argument that 
the Secretary made a valid lease to the coal lessee. 

If it is a valid lease, it would be a complete defense 
later, and the presence of the lessee would be unneces¬ 
sary as the decree would not affect him. If this Court 
finds the lease was void, the presence of the lessee 
would not add to the defense, and being void it may 
be attacked directly or collaterally, where it is the base 
of the defense, but it is not material here as this 
Court cannot here adjudicate any .right of the lease ex¬ 
cept to say it is not a defense here. 

That is the question here. If the application was 
valid, then every subsequent action of the Secretary 
adverse to the application was void. While the deci¬ 
sion here will not control the later decision of a Utah 
court, after patent issues, concerning the validity of 
the lease, nevertheless a determination of the same is 
essential here as it is tendered as a defense by way 
of estoppel against the appellee; as it is practically 
admitted that if the application of appellee was valid, 
appellee is entitled to complete his purchase unless 
the lease proceeding is an estoppel that precludes him 
from so doing. 

II. 

The Theory of Presumptive Title. 

The appellant held in the Land Office contest that the 
application of appellee was invalid because it was made 
in the presence of the “presumptive title of Utah,” 
namely, that the grant had presumptively carried all 
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the sections named in the land grant to Utah, and that 
such presumption precluded the making of the ap¬ 
plication, and appellee had not thereby secured a Mgal 
right to purchase. I 

Let us admit that by reason of non-inclusion of an 
exception of known coal lands or of mineral land$ in 
the Utah school land grant, plus a subsequent de¬ 
cision of the United States Circuit Court of Appeals, 
that the lands had passed to Utah by reason of the 
non-inclusion of the exception, a presumptive title had 
arisen that precluded the making of an application to 
purchase in its presence. Was not such “presump¬ 
tive” title completely destroyed by the subsequent 
decision of the Supreme Court in the Sweet case (245 
U. S., 563), that the law had written such exception ihto 
the grant, and that, therefore, known coal land had qot 
passed to Utah? Is not a Supreme Court decision 
sufficient to smash a department ruling that a pre¬ 
sumptive title existed in Utah? And it must be Re¬ 
membered that the application of appellee was sub¬ 
sequent to the Sweet decision. j 

Suppose the land grant had carried the mineral ex¬ 
ception in specific terms. Surely then no one could 
contend that a presumptive title existed in Utajh. 
When the Sweet decision came down saying the lajw 
had written the exception into the grant, did it not 
have a retroactive effect and forever dispose of the 
theory that presumptive title ever existed? 

The Sweet decision said the exception was in tl|e 
grant from the beginning. How then could any pre- 


i 
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sumptive title exist after the coming down of the 
Sweet decision? 

The Ostenfeldt case (41 L. D., 265), on which the 
Secretary relied in making the presumptive title rul¬ 
ing here, was decided six years prior to the decision 

in the Sweet case. It mav have been reasonable for the 

•/ 

Secretary of the Interior to hold that Utah had a pre¬ 
sumptive title, if such declaration was backed up by a 
circuit court of appeal’s decision, but how he could 
continue so to hold after the Siveet decision is cer¬ 
tainly extraordinary. That Supreme Court decision 
certainly destroyed any theory of presumptive title, 
and nothing thereafter remained except a question of 
fact, namely, was a designated section known coal 
land on the day the grant attached ? 

Was it “possible” for the Secretary to hold there 
still existed a presumptive title in the face of the 
Siveet decision? Was it “possible” for him to hold 
that, notwithstanding the “known” quality of the 
land that the presumptive title remained, until he de¬ 
cided to the contrary; and that, too, after the classifica¬ 
tion ? 

It will not do for the appellant to say here that a 
presumptive title to known coal lands continued to 
exist until he had determined that they had existed on 
the date of the grant. The Commissioner, on appeal 
from the local land office, said they were known coal 
lands at the date of the grant, and the Secretary af¬ 
firmed the finding and said the Commissioner was 
right, and on the record of proof submitted by ap- 
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pellee lie leased the lands to the agricultural contestant 
as known coal land on the date of the grant. 

There cannot possibly be any contention that the 
land was not known coal land, and the appellant^ as 
well as the Commissioner, so decided, but his (Con¬ 
tention is that the presumptive title of Utah existed 
until the moment he leased land containing 60,000,000 
tons of coal to that innocent Utah corporation, the 
Pleasant Valley Coal Company, that refused to inter¬ 
vene in the court below. To say it is bad is feeble, as 
the most stringent terms of excoriation would not do 
justice to the subject. j 

The reference to the tonnage is taken from classifica¬ 
tion reports which are of record in the Department. 

The question here concerns the validity of the ap¬ 
plication of the appellee to purchase under the coial 
land laws 160 acres of the known coal land described 

i 

in the bill. The appellant practically admits, as ljie 
must, that if the application was valid, the subsequent 
action resulting in a lease to the outsider was void, and 
that appellee will be entitled to a patent on paymeht 
to the United States of about $35,000.00. 

His defense and contention are that while Uta^i 
had no legal or equitable title to the land under the 
school land grant to the State, and that while it would 
be utterly impossible, under any circumstances, fok- 
Utah to secure legal or equitable title, nevertheless 
Utah had a presumptive title to the land that preclude^ 
the application of appellee or any other person to purj- 
chase the land, and that, too, in face of the known 

i 

quality, the classification and the Sweet decision. 


18 


We fail to comprehend that the State could have a 
presumptive title when the Supreme Court, in the 
Sweet case, said the known coal lands at the date of 
the grant were excepted from the operation of the 
grant and did not pass to the State. At the time of 
the coal classification of this land, made in due per¬ 
formance of law, Utah made no protest or objection, 
and it follows she was subsequently estopped from 
making claim that the lands were not known coal lands. 

By the classification, made previous to the applica¬ 
tion of appellee, the Department of the Interior, in 
due manner of law, determined at least that the lands 
were coal lands and necessarily the appellant deter¬ 
mined the lands were known coal lands at the time of 
the grant when he made the lease to the coal company; 
and we submit that bv everv rule of relation, the find- 
ing was of the date of the grant and inured to the 
application of the appellee. This view is augmented 
when we remember that the only proof of the quality 
of the land was the prima facie showing made by ap¬ 
pellant in the contest in the Department. Then, too, 
Utah ratified the classification plus the known quality 
of the lands on the date of the grant when she with¬ 
drew from the Braffet contest and consented that the 
lands be leased to the coal company as lands known to 
be coal lands on the date of the grant. The consent 
of Utah to the making of the lease was necessarily a 
retroactive act as otherwise her consent would be 
unnecessary and illegal, as Utah could only use the 
lands to create a school fund, and she could not legally 
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consent to lease unknown coal lands with the proceeds 
of the lease flowing to the United States. j 

We submit, also, that Utah, having parted with iany 
claimed title to the lands, was not entitled to par¬ 
ticipate in the contest. It was not her duty or right 

! 

so to do, and the same objection runs to the Depart¬ 
ment of the Interior as no decision in the contest wpuld 
determine or adjudicate the rights of the interveijter. 

When the appellant rendered his decision in ^he 
Braffet department contest, he said (49 L. D., 312, 
copy atached, p. 86): j 

“From a careful consideration of the Evi¬ 
dence, the Department finds that the coal ap¬ 
plicant (appellee here) has established prirna 
facie that the land was known coal land j on 
January 4 , 1896; that the Commissioner’s fhfd- 
ing in this respect was correct , and that the 
Register and Receiver erred in sustaining a 
motion to dismiss.” (Italics ours.) | 

I 

And it will be noted that the motion to dismiss at tjie 
conclusion of appellee’s case in the local land office wtys 
made by Utah and the intervening agricultural clair|a- 
ant, the coal company. And then the Secretary, aftir 
so finding, remands the case for further hearing 

i 

order that the State and the intervener might ha\|e 
opportunity to put up a defense, and thereon Utajh 
withdraws its protest, and the agricultural claimant is 
given an amended lease for the known coal land, a most 
extraordinary situation, to say the least! 

And when he leased the land to the Pleasant Valle f 
Coal Company, he could not have done so unless the 
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lands were known coal lands at the time of the grant 
and the Pleasant Valley Coal Company applied for a 
lease of the same as knoivn coal lands and not other¬ 
wise ; and the only proof of the known character of the 
land was the proof made by appellee in the contest in 
the Department. 

The Secretary seems to be of the opinion that the 
lands were not known coal lands until he so said; that 
the known character of the lands was not a physical 
apparent fact; that if he refused to speak, the char¬ 
acter of the lands would remain unknown, perhaps for 
all time. 

It is a strange thing to say that an apparent physical 
condition did not exist until the Secretary leased the 
lands to an agricultural claimant, on the proof made 
by appellee! 

Suppose the Secretary had arbitrarily held in face 
of an apparent physical condition that the lands were 
not coal lands, would the same become agricultural 
lands? He cannot change nature’s law. 

A curious twist, mentally, is seen in the decision of 
the Secretary. He makes up rules and regulations 
that notice shall be given to Utah of an application to 
purchase, provides for a hearing in the local land office, 
permits an appeal to the Commissioner of the General 
Land Office, and finally, when that is done, he decides 
that the application to purchase is invalid, and that the 
only right of appellee was to file a futile, invalid appli¬ 
cation and if appellee in such contest established the 
known quality of the land, to oust him from the contest 


without even a preferential right to lease! Was Any¬ 
thing ever more absurd on the part of an ‘ 4 adjudicat¬ 
ing.’ ’ officer? But, mark the point, under identical!cir¬ 
cumstances and in two similar cases the department 
gave (1) the sub-surface coal deposits to Olsen, and 
(2) the surface and sub-surface coal deposits to Osfen- 
feldt! Why all these elaborate rules, regulations and 
hearings on appeals under an invalid application to 
purchase? Why was not the rule (!) of “presumptive 
title” applied to Ostenfeldt and Olsenf 

Digest of Land Office Decisions re “ 

Title.” 

A long line of decisions in the General Land Offic^ is 
totally at variance with the decision of the appellant 
here, chief of which is the New Mexico case of Till\an 
vs. Peters, 44 L. D., 460, and supporting decisions in 
15 id., 259; 27 id., 54; 32 id., 117; 34 id., 485; 34 id., 7l7; 
34 id., 723; 33 id., 54; 27 id., 95; Re Norager, 10 Copp., 
54; Re Fox, 4 id., 66; 33 L. D., 37, and many others 
cited. 

The principle of the citations is aptly set forth in 
Utah vs. Allen, 27 L. D., 53, and which may be termed 
the basing case in relation to Utah known coal land. 

After the grant to Utah, Allen made a mineral entity. 
This entry was subsequent to the approved survey. 
Utah protested, claiming the grant was in prcesen\i, 
and passed all lands irrespective of their mineral qual¬ 
ity. I 


Presumptive 
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The Department held: 

( a ) That the location was valid; 

(b) That Utah was the contestant (as we claim Utah 
was in the Land Office contest). Here the appellant 
held the appellee w^as the contestant of the ‘‘presump¬ 
tive title” of Utah; 

( c) And the then Secretary said (p. 56): 

“It must therefore be held * * * that 

the land here in controversy, having been known 
to be valuable for its mineral at the date of the 
admission of the State, title thereto did not pass 
to the State under its said grant, hut remained 
in the United States as reserved mineral land.” 

And the Department allowed the entry and dismissed 
the protest of Utah! What becomes of the “presump¬ 
tive title of Utah” that would preclude the Braffet 
application ? 

The fact that the survey was made and approved 
prior to the admission of the State and prior to the 
application of Braffet is not material, as pointed out 
by the then Secretary in the same decision (pp. 54-55): 

“As to the time when the grant was to take 
effect, the language used is so explicit as to 
leave no room for doubt. It was to do so ‘upon 
the admission of the State into the Union’. The 
land in question was surveyed land at that time, 
so if it was not reserved in terms by the grant 
or otherwise, the right of the State at once at¬ 
tached.” ( Sweet case, supra.) 


So it will be seen the case is on all fours with the 

i 

case here as to the validity of the application, namely, 
that it was made after the survey and after the gr^Jit, 
and in the ‘ 4 face of the presumptive title of Utaji,” 
as is every case in the Land Office decisions on £he 
question except the solitary and unsupported decision 
here of the appellant. In re Utah , 32 L. D., 117, id to 
be found where the theory of 4 4 Presumptive Titl^e” 

lurked. The decision which discussed circular of jin- 

! 

structions dated March 6, 1903, and Rule 1, reads: 


4 4 Where a school section has been identified 
by a Government survey and no claim is m^de 
at the date when the right of the State would 
attach, if at all, asserted thereto, under the min¬ 
ing or other public land laws, the presumption 
arises that the title to the land has passed jto 
the State, but this presumption may be over¬ 
come by a submission of a satisfactory showing 
to the contrary. Applications presented under 
the mining laws covering parts of a section will 
be disposed of in the same manner as other con¬ 
test cases.” 


i 

At this point it should be noted that it was an open 
question whether the grant, as contended by Utah, 
carried mineral lands, but the question was lator 
finally settled by the Sweet decision. 

And continuing same, the then Secretary goes on fjo 
say (p. 118): j 

“It is stated in the record (application df 
Utah to have its rights determined) that a large 
number of coal filings have been made * * *. 
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Such, filings should not be allowed in the absence 
of a determination (upon notice to all parties 
interested, as in other contest cases) * * *. 

You will therefore direct the local officers to 
notify the coal claimants that their filings will 
be cancelled unless within a reasonable time to 
be fixed by your office, they shall, after proper 
notice to the State, and other interested parties, 
if anv, submit evidence satisfactorily to show 
that the lands covered by such filings were 
known to be chiefly valuable for coal at the date 
the State was admitted to the Union. If evi¬ 
dence shall be submitted for the purpose and 
in the manner required, the case will be con¬ 
sidered and adjudicated as any other contest 
cases; otherwise , the coal filings will be can¬ 
celled 

Such course was absolutely followed in the Braffet 
application. 

No holding there that the coal filing of this appellee 
could not be made at all, but simply putting the burden 
of proof on him after claim and notice to the State, 
and appellee assumed the burden and made his prima 
facie case. 

One of the principal land office cases on the subject 
relating to coal entries made after approved survey 
and after the admission of Utah into the Union is 
Tillian vs. Keepers , 44 L. D., 460, which is identical 
with the case at bar, and the right to make the appli¬ 
cation and complete the purchase was wholly upheld 
and is a complete refutation of the theory of the ap¬ 
pellant in every respect. 
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The opinion was written by Assistant Secretary 
Jones (now United States Senator) and that able opin¬ 
ion is supported by Mullin vs. U. S., 118 U. S., £71; 
Mining Co. vs. Consolidated Min. Co., 102 U. S., 167 
(Keystone case ); Deffenbach vs. Hawke, 115 id., $92; 
Colorado et al. vs. U. S., 123 U. S., 307; Davis vs. 
Weibbold, 139 U. S., 507; Virginia Lode, 7 L. D., 459; 
State of Colorado, 6 L. D., 412; Miner case, 9 L.lD., 
408; Warren vs. Colorado, 14 L. I)., 681; Rice vs. Cali¬ 
fornia, 24 L. D., 14; Hydenfeldt vs. Davey, 93 U.j S., 
634; State of Dakota vs. Min. Co., 34 L. D., 485, j id., 
717. And Secretary Jones in the case properly con¬ 
strues the Ostenfeldt case (41 L. D., 265), where he 
says: | 

“The land in controversy w~as not returned 
as coal land by the Surveyor General and it does 
not appear that at the date of the grant ajny 
valid claim was being asserted under the coal 
land laws. It is true that as early as 1883, and 
thereafter, coal declaratory statements had from 
time to time been filed * * *. These filings, 

however, were all abandoned * * *. Pre¬ 

sumptively, therefore, the title to the land had 
passed to the State of New Mexico at the dqte 
of tlie grant, and this presumption can only pe 
overcome by the submission of satisfactory 
proof that the land was known to be coal In 
character at that time (citing Ostenfeldt case)*” 

i 

That is the true interpretation of the Ostenfeldt cage 
(41 L. D., 265); while the appellant erroneously held 
here it was a conclusive presumption, one that could 
not be overcome by proof under a subsequent coal a]b- 
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plication and thereby precluding the making of the 

APPLICATION. 

The appellant held here that such presumption con¬ 
tinued until in some way he had antecedently deter¬ 
mined that the land was known coal land on the date 
of the grant and that until he did so no application to 
purchase could be made. 

That while appellee might under his application be 
permitted to show that the land was excepted from the 
operation of the grant, the determination so made only 
inured to the United States and not to appellee, and 
that appellee had not even a preferential right to pur¬ 
chase or to lease, a unique and extraordinary exercise 
of judicial functions by the appellant and in violation 
of every other decision ever made on the subject by 
the various Secretaries of the Interior. There was 
no presumptive title, simply a non-conclusive pre¬ 
sumption that the full legal title had passed to the 
State. 


The Olsen Case, 50 D. C. App., 116. 

There, as here, the applicant sought to purchase 
known coal lands in Utah, and made his application in 
face of the “presumptive title” of Utah. There, as 
here, a coal company claiming the land as an agri¬ 
cultural purchaser from the State, protested, as did 
the State of Utah, and the contest reached finally the 
Secretary of the Interior. The Secretary, John Bar¬ 
ton Payne, an experienced judge and a sound law¬ 
yer, held that Olsen was entitled to a patent for the 


I 

sub-surface coal deposits, but held the coal company 
was entitled to a part of the surface rights, as it ap¬ 
peared that the State and its patentee had acted in 
good faith, and that the coal company had expended 
$90,000 in erecting structures on the land, et cetera. 
However, the relator, Olsen, was not content with |;he 
equitable decision of Secretary Payne, and sought by 
mandamus to compel the Secretary to grant him a 
full patent that would cover the surface rights inched- 
ing the acres on which the structures had been erected. 

This Court affirmed the action of the Secretary, ahd 
while here the patentee from the State has made jno 
improvements on the land or expended any money pn 
the land, we are quite content that the patentee may 
have the surface rights for agricultural purposes ajid 
we will take the coal deposits. 

Extrinsically this Court asked (in the Olsen cas£), 
but did not answer, the question, Was the land vacajnt 
when relator (there) made his entry, and further, w^s 
the land “unappropriated”? 

Here there were no structures on the land and }io 
visible sign of physical possession by anyone; while 
there there was visible possession and many apparent 
improvements. 

The citation of Cosmos, etc.,Co. vs. Gray Eagle, etc., 
112 Fed., 4, was a mining case where one of the parties 
claimed under the mining law and was in open, visible 
possession of the land, and the other party committed 
a trespass by entering on the land to make a miniijg 
location. Vacant and unappropriated (mining laV 
language) means that the land has not been claimed 
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by a prior entryman under some land law of the United 
States; and where the land had been appropriated for 
some specific purpose and where the title remained in 
the United States and with only an equitable title flow¬ 
ing to the entryman, and which in time would ripen 
into a legal title, such as a homestead, stone and timber, 
desert entry, et cetera. Even under the railroad land 
grants, which were in prcesenti, a locator could enter 
on any mineral land embraced in the grant up to the 
time patent issued to the grantee, and make his min¬ 
ing location, and after discovery of mineral, a com¬ 
mercial output of mineral, he could proceed to patent. 
And the exception in these grants was not any greater 
than the exception that the law wrote into the school 
land grant to Utah. 

The term “vacant land” arose in early days in the 
making of the West. A mining locator, a homesteader, 
or a desert entryman would proceed to the local land 
office, and in going over the books and plats would 
find that certain land was “vacant,’ 7 and thereon 
would make his entry. “Appropriated land 77 meant 
that the United States had appropriated certain land 
to some certain, definite purpose, such as swamp land 
grants, et cetera, that carried no mineral exception (as 
in Louisiana vs. Work), or which was reserved for 
Indians or military purposes. “Vacant 77 means “un¬ 
occupied. 7 7 

Shaw vs. Kellogg, 170 U. S., 332. 

Burke vs. S. P. R. R. Co., 234 U. S., 669. 
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Any possession of the Pleasant Valley Coal Com¬ 
pany was purely constructive and not actual or visible. 

* The record in department shows the lands were re¬ 
mote from the habitations of men, and wild and moijm- 

! 

tainous in character; that they were “sold” by the 
State for $1.25 per acre. The record further shojws 
that there was no trespass on the land by appellee: 
he did not enter on the land or take possession of it. 
He simply went to the local land office, and, makipg 
his application, paid the fee required by law. He <^id 
not pay the purchase price, as the payment and its 
acceptance were suspended by due order of the De¬ 
partment of the Interior pending the determination pf 

the contest, which condition still remains. 

7 

Lindley, the leading authority on the subject, says 

# * l 

no right can be established by forcible entry updn 
actual posesssion (sections 217-18), but citing the lead¬ 
ing case of Tliallmann vs. Thomas, 11 Fed., 277, said: 

“Every competent locator has the right fo 
initiate a lawful claim to unappropriated public 
land by peaceable adverse entry upon it ivlni\e 
it is in possession of those who have no superior 
right to acquire the title or to hold possession. 

Any other rule would make the wrong¬ 
ful occupation of the public land by a trespasser 
superior in right to a lawful entry.of it undef 
the acts of Congress by a competent locator. ^ 

i 

In Lindley on Mines, third edition, sections 144 and 
145, the author says, inter alia, to wit: 

“As sixteenth, thirty-sixth and other specially 
designated sections pass to the State, in the 
absence of legal impediment, by the survey 
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propria vigore, or by the admission of the State 
after survey, there is no preliminary adjudica¬ 
tion, actual or presumed, by the Land Depart- . 
ment as to the character of the land. There is 
no antecedent judgment, as there is in pre¬ 
emption or homestead cases, which is final and 
conclusive upon collateral attack. The return 
of the surveyor-general is in no sense such an 
adjudication. It follows that the question may 
be raised at any time by anyone in privity with 
the government of the United States 

And in section 145, the author concludes: 

“(1) That land embraced within the six¬ 
teenth, thirty-sixth or other specifically granted 
sections, known to be mineral in character at 
the date of the final approval of the survey, do 
not pass to the State, but remain a part of the 
public domain, subject to exploration and pur¬ 
chase, the same as other public mineral lands.” 
(Italics ours.) 

Here the state had no right to patent known coal 
lands to the Pleasant Valley Coal Company or to its 
predecessor, and if the corporation had been in physi¬ 
cal possession of the land under the void patent, it 
would have been a trespasser against the rights of 
the United States. 

The record does not show that the coal company was 
in possession; and, further, to make his application 
to purchase it was not necessary to go on the land or 
to attempt to take possession of it, while in every 
other form of entry it is necessary for the entryman 
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to first go on to the land; and if at the time he d<j>es 
so the land is in the possession of another, the land 
is not vacant, but the holding must be under some claim 
of right under Federal land laws. 

The coal company at the time of appellee’s appli¬ 
cation was not in possession claiming under any Fed¬ 
eral land law, but was claiming, by record, the land 
under a patent from Utah for agricultural land, al¬ 
though the land was known coal land at the time the 
patent of Utah issued to the predecessor of the Cpal 
Company. As a matter of fact the record does not 
show that the patent of Utah was ever recorded in 
the county of Carbon where the land is situate, pr 
that - appellee ever had actual or constructive knowl¬ 
edge of the issuance of the patent. It is well settled 
that notice will not be implied unless a deed is re¬ 
corded in the county where the land is situate, as the 
mere issuance of a State or Federal patent does n^t 
carry notice to the world of the rights or claims of 
the patentee. j 

The record does not show, the answer does not al¬ 
lege that the Pleasant Valley Coal Company was ev^r 
in visible possession of the land, or that it ever madb 
any improvements thereon or ever expended a dollar 
on the land, either as an agricultural claimant or other¬ 
wise. Finally, the question has not been assigned here 
as error, but we have referred to the matter by reason 
of the observation by the Court in the Olsen case. 

The same thing is said in the many citations by 
Lindley under sections 217-18, and by Costigan at 
page 156, in his work on mining law; also by Marti 4 


I 
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and by Snyder. It is elementary and a familiar rule 
to mining courts and mining lawyers. 

A grant of non-mineral sections of land to Utah teas 
not an appropriation of known coal land to the State. 
A patent from the State of known coal land to a third 
person was a nullity, and if the patentee asserted title 
to known coal land, it was simply a futile gesture, and 
if he took possession of known coal land under his 
patent or otherwise, he was still a trespasser. These 
matters are not familiar to eastern lawyers, and they 
are apt to lead to confusion when attempting to define 
the meaning of “vacant and unappropriated lands,’* 
et cetera. 

Effect of Coal Classification. 

That prior to the application of appellee the contro¬ 
verted land had been classified as coal land is admitted. 
The appellant presents no assignment of error con¬ 
cerning the subject, but we rely on it as a prior de¬ 
termination by the Department of the Interior that 
the lands were known coal lands at the time of the 
grant. 

The answer sets up, arguendo, that the effect of the 
classification was simply to declare that the lands were 
only known coal lands on the date of the classification, 
and had no retroactive effect, and was simply a “sub¬ 
sequent discovery ” of the character of the land dating 

from the dav of the classification. The answers to the 
•/ 

proposition are several, namely: 

(a) If the lands were not known coal lands on the 
date of the grant, they could not be subsequently clas- 
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sified as coal lands, as under the school land grant they 
would have passed to Utah. 

( b ) There could be no subsequent discovery of lands 
known to be coal lands on the date of the grant. If 
their physical aspect was such as to stamp them jas 
coal lands at the time of the grant, a subsequent deter¬ 
mination by the Secretary that they were known lands 
would not amount to a subsequent discovery. 

(c) The rule of law that officers are presumed J;o 
properly perform their duties creates the presump¬ 
tion that classification officers duly ascertained that tljie 
lands were known coal lands on the date of the grapt 
(Burke vs. S. P. R. R. Co., 234 U. S., 669; Confiscation 
causes, 20 Wall, 92-108; U. S. vs. Page, 137 IT. S., 673; 
II. S. vs. Nix, 189 U. S., 199; U. S. vs. Chem. Founda¬ 
tion, decided Oct. 11, 1926. Ad. sheets), and for thajt 

. # i 

reason alone classified the same as coal lands: othei}- 

I 

wise the classification would be illegal and futile. 

(d) Utah had due notice of the withdrawal jfof 

classification and of the subsequent reclassification;, 
and made no protest concerning the same. The sam^ 
proof of the character of the lands existing on admisi- 
sion day exists to-day. The proofs are nature’s own; 
as pointed out in the decision of appellant in th^ 
Braffet decision. j 

i 

(e) Utah, having stood by without protest or object 
tion is estopped, and at all times since the classifica¬ 
tion has been estopped, from disputing the classifica-i 
tion: Utah could not in silence stand by and permitj 
the classification and subsequently object. That a| 

i 

! 

I 

i 

l 

i 

i 

I 

j 

i 
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State may be estopped under such circumstances is 
well established. 

Martin vs. City, 94 Ill., 67. 

Bourd etc. vs. Lincoln, 81 ed., 150. 

2 Herman, Estop., 1264. 

Bigelow , Estop. (5th Ed.), 598. 

Curran vs. Mayer y etc., 78 N. Y., 511. 

Schuyler case, 132 Ind., 465. 

Michigan vs. Wisconsin, 270 U. S., 295. 

Moore's hit. Law, 294 et seq. 

Tel. Co. vs. Tel. Co., L. R. 2 App. Cas., 394-481. 

Wheaton, Int. Laic, 5 Eng. Ed., 268-9. 

(/) The rule of decision in this case was as well es¬ 
tablished on the date of the grant as it is to-day, 
2 'amelv, that the character of the land mav be estab- 
lished by geological inference, and that inference ex¬ 
isted for centuries before Utah became a State, and 
is the onlv fact on which the lease to the Pleasant Val- 
ley Coal Company was based. (See decision of ap¬ 
pellant, hereto attached, and the elaborate discussion 
of the subject by First Assistant Secretary Finney.) 

(g) If the lands were not known coal lands on the 
date of the grant, this lease to the coal lands was void, 
and the appellant had only the proof before him in 
granting the lease that appellee presented to him in 
establishing the validity of his application. No new 
fact was presented to the appellant in the lease amend¬ 
ing application of the agricultural Coal Company ap¬ 
plicant. 

(h) The case of the United States vs. Wyoming, 256 
U. S., 489, has no application here. In that case the 
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lands were not known oil lands on the date of the grant. 
There had been no discovery of petroleum until long 
after the grant; at the time of the grant there were no 
adjacent discoveries of petroleum from which a geo- 

i 

logical inference would arise that school grant lajnds 
were petroleum laden. 

As the Supreme Court said in that case, there Vas 

i 

only a subsequent discovery which would not affect the 
grant as the presence of petroleum was unknown\ at 
the date of the grant. That is all there was to fhe 
Wyoming case. The nearest oil well was two hundred 
miles from the property in question, while here tjhe 
Pleasant Valley Coal Company had developed a grqat 
coal mine on adjacent premises, establishing the cor¬ 
rectness of the geological inference. 


Coal Classification Decisions. 


The Department is without authority to otherwise 
dispose of coal lands while the coal classificatioris 
stand. 38 L. D., 508. j 

The leasing act does not affect the prior classificai- 
tion made prior to the time of its enactment. Utah 
had no rights to lands claimed under the grant, subset 
quently classified as coal lands. 40 L. D., 340; id\ 
593 (Utah case). | 

It will be further noted that Utah never protested 
the classification of the lands in controversy as it had 
the right to do under the classification act and the De¬ 
partment regulations concerning the same. ; 

(See act of February 26,1895, Sec. 5.) 




36 


On July 26, 1906, the lands were withdrawn for ex¬ 
amination with a view to their classification, and were 
subsequently so classified. “Both the legal and equi¬ 
table title to the lands were in the government at the 
time of the passage of the act of June 22, 1910 (36 
Stat., 583), providing for the disposal of the lands 
classified as coal * * * with a reservation to the 

United States of the coal in such lands and of the right 
to prospect for, mine and remove the same.” 40 L. D., 
341. 

Again, id., 594, the Secretary of the Interior said: 

“Cases cited in the relator’s brief (a home¬ 
stead claimant) that the title to the land not 
known to be mineral at the date of the com¬ 
pletion of entry will not be affected by a later 
mineral discovery, are not applicable to a case of 
this character, where the land was withdrawn 
at time of selection, and has since been definitely 
classified as coal/ 7 

“The State’s right having been excluded, the 
land becomes open to the first legal applicant.” 
39 L. D., 473. (This decision refers to the ex¬ 
clusion of the State’s rights by classification.) 

Braffet’s application was made subsequent to the 
classification, and at least Braffet had the right to 
apply to purchase prim a facie coal lands and try out 
with Utah whether they were known coal lands at the 
time of the grant. It will also be noted that the ap- 
plicatio i was made subsequent to the Sweet case which 
flatly held the title to known coal lands had not passed 
from the United States under the school land grant. 


I 
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We now reach the decision of the appellant, and from 
an inspection of it we find: 

i 

1. The lands were classified as coal land at $80 per 
acre on April 5, 1907, and reclassified at from $195 to 
$210 per acre on May 31, 1911. The record shows that 
the Pleasant Valley Coal Company claimed to be I the 
owner under mesne conveyance from Utah at and ppor 
to the classification of the land, but stood by and m^de 
no objection to the proceeding and, we submit, is iJlow 
estopped from disputing the legality of the proceeding 
or any ascertainment of fact made in the classification 
proceeding, or any legal sequence flowing therefrom. 
We submit that one claiming primarily under a grknt 
from the United States cannot stand by in silence and 
permit the government to classify his claimed land as 
known coal land and establish the price and offer the 
same for sale, and when the sale is initiated by an hp- 
plication to purchase then come and claim that the laind 
was not known coal land on the date that a “presunfp- 
tive agricultural grant” attached to the State: and tljis 
view is augmented by the fact that later the person Ap¬ 
plied for a lease on the ground that the lands wqre 
known coal lands when the grant attached. 

2. Braffet made his application to purchase on 

February 4, 1918. j 

3. Defendant Secretary did not reverse the finding 
of the Commissioner on the quality of the land. | 

4. He did uphold the holding of the Commissioner ^is 
to the law of the case and the quality of the land, and 
of the application to the issue of designated land office 
decisions and regulations, and then said: 
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“From a careful consideration of the evi¬ 
dence, the Department finds that the coal ap¬ 
plicant has established prima facie that the land 
ivas knoivn coal land on January 4, 1896; that 
the Commissioner’s finding in this respect was 
correct; and that the Register and Receiver 
erred in sustaining a motion to dismiss.” 

Now comes the extraordinary portion of the opinion- 
decision: He should have stopped at this point. He 
had, ipso facto, finally determined the character of the 
land and his jurisdiction ceased concerning that sub¬ 
ject ; but he did not stop, but proceeding he held: 

(a) That appellee was entitled to have put in his 
record certain testimony that had been excluded by the 
local land office, and which would have augmented his 
position; but which was unnecessary, and such was 
thrust upon us. We did not complain or ask for the 
relief; and 

(b) Eliminated plaintiff as an applicant but said 
he would be treated as a contestant; and 

(c) Remanded proceeding to local land office. For 
what? For the sub mission of further testimony? For 
the purpose of affording Utah a chance to offer further 
testimony! But Utah quit and abandoned the contest. 
What became of the prima facie case of Braffet? 

The decision said (page 223): “ With these exceptions 
the coal applicant (appellee) will be allowed to submit 
the excluded testimony.” But he was not allowed so 
to do! There was no rehearing—Utah and the Coal 
company quit! And then, with appellee eliminated, 
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i 

the hearing in the Department of the Interior 'pas 
closed! Was there ever such a record anywhere? 

And then the Secretary goes on to say: “Until the 
character of the land is determined, it will not be 
necessary to say,” etc. And this after he has de¬ 
termined that the applicant has made a prima fdcie 
case, and after the Department had, pursuant to law, 
theretofore classified the same as known coal lands! 
What more was required? Will not a prima facie case 
and a legal coal classification support judgment in ajny 
court? Did not the classification determine the quality 
of the land? 

And subsequently and without notice he closed the 
proceeding. His final determination of the. quality of 
the land stands unchanged, the classification remains 
unchanged, and there is nothing to be reviewed here 
except his “elimination” of appellee under the “pre¬ 
sumptive title” of Utah, and his barring by the pseudb- 
amending lease proceeding. 

A remarkable situation arose in the local land officle. 
At the conclusion of the proof offered there by this 
appellee, the protestants moved to dismiss the applica¬ 
tion of this appellee, stating they would offer ho 
evidenceand, the motion being granted, they raisejd 
the question before the appellant that they still had th|e 
right to offer evidence! And the appellant sustained 
their position! 

It is analogous to a defendant moving for a non-suij, 
and the motion being granted and the case dismissecj, 
he insists that he shall have an opportunity to present 
his defense! I 
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Comment is unnecessary. Many strange and mys¬ 
terious matters have come to pass in the Department 
of the Interior, but none surpasses such an exercise of 
judicial functions by the appellant. 

(See decision hereto attached.) 

So now we come to the remedy. As soon as knowl- 
edge came to us, we moved to reopen, as shown by the 
record, and then we were foreclosed of our rights un¬ 
less the sanctuary of equity was open to us. Nothing 
more could be done in the land office. The decision 
there on the facts was final; but stopping there, the 
Secretary refused to proceed, but eliminated us, and 
there is thus only a question of law to review. 

The United States as an Indispensable Party. 

Counsel contends that the United States is an indis¬ 
pensable party to the action, but does not claim that 
the suit is one against the United States. 

A simple answer would be to refer to the Olsen and 
Ostenfeldt cases, which are identical as well as analo¬ 
gous. There, as here, the United States held the legal 
title to the land which they had provided and set aside 
to be sold to qualified citizens. The result here, as 
there, will take nothing from the United States, and the 
United States will only be completing a sale of land 
which had been offered, pursuant to law, to qualified 
citizens at a stipulated price. Here we must pay the 
United States about $35,000 before patent issues, and 
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we will receive only a license to institute a suit ^nd 
take all the chances of ensuing litigation. 

In no event will there be a judgment against [the 
United States. In no event will anything be taken from 
the United States, except for full value, and then only 
with their expressed assent and following an offering to 
sell made previously by the United States. The situa¬ 
tion is analogous to homestead, and desert entries, ^nd 
mining locations. It has always been held in thbse 

i 

cases that patent right could be enforced through the 
courts where the applicant had fully performed the 
requirements of the respective acts. ! 

The right of Braffet, we claim, is fixed and deter¬ 
mined, and practically is a suit to compel the appellant 
to remove the obstructions he has placed in the way of 
appellee to complete his purchase, and analogous to 
the end sought in Work vs. Read , 54 W. L. R., 34, abd 
Work vs. Louisiana. 


The Lease Proceeding. 

i 

i 

The only ground of protest had, or which could haye 
been had, against amending the lease under the app}i- 

i 

cation of the Coal Company to include his applied-f j)r 
lands, was his application which the appellant had held 
to be invalid, and further had held that appellee could 
not use as the base of a preference right in an applica¬ 
tion for a lease. 

So what purpose could have been served by again 
presenting his application ? It looks strange to see tlie 
Secretary pointing out a way for the Coal Company tjo 

i 

i 

i 

i 

i 

i 

! 

i 

I 

i 

i 


i 
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secure the land, and at the same time indicating that 
any claim by appellee would not be entertained in a 
lease application; and then coming here and saying 
that appellee is precluded because he did not again 
present the objection that the Secretary said in ad¬ 
vance would be futile. Certainly it was wonderful and 
mysterious. 

No finding was made by the appellant in the lease 
proceeding that the application of appellee was not an 
“existent, valid claim.” He did not even pass on the 
subject by implication. The Pleasant Valley Coal 
Company simply asked to modify its existing lease by 
including, nunc pro tunc, the controverted lands, and 
the application was granted. No one but the Coal Com¬ 
pany could make the application, and no one but the 
Coal Company could secure the land; and if appellee 
had made protest it could only be by reason of “exist¬ 
ent valid claims,” or that the lands were not coal lands, 
which is unthinkable. We find there was no determina¬ 
tion in the lease proceeding that the claim of appellee 
was not an “existent valid claim,” and the implied de¬ 
termination of the appellant in the lease proceeding 
that the lands were known coal lands on the date of the 
grant is confirmatory of the finding by appellant in the 
coal land contest that the appellee had established a 
prima facie case, and that Commissioner Tallman was 
right in deciding the lands were known coal lands on 
the date of the grant. 

Further, we contend that the lessee and the appel¬ 
lant abandoned the “presumptive title” of Utah, when 
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without proof other than that offered by appellee in 
the coal contest, that the lands were known coal lan^ls, 
et cetera, the Coal Company applied for the inclusion 
of the lands in its lease, and the appellant granted the 

i 

application. 

Further, section 3 of the coal act did not provide for 
a contest when application was made to modify tjhe 
lease. That was a matter wholly between the Secre¬ 
tary and the applicant and wholly discretionary on the 
part of the Secretary. If existent valid claims At¬ 
tached to the land sought to be included in the existing 
lease, no decision of the Secretary would affect it; ai^d 
in subsequent court action the holder of an existent 
valid claim could have his title quieted, just as appellee 

I 

is doing here in another form of action. 

If an application for modification of a lease was con¬ 
fronted by an adverse claimant, the Secretary could 
not “adjudicate” the adverse claim by simply proceed¬ 
ing to do so. His decision would not be final against 
the United States or against the holder of an exist¬ 
ent valid claim. If the holder of a valid existent 
claim deliberately ignored the publication, the Secre¬ 
tary could not adversely “adjudicate” the existent 
valid claim. The leasing act simply provided such 
claims were without the jurisdiction of the Secretary^ 
leaving it to the courts to decide subsequently whether 
the Secretary or the claimant was right. If the Secre¬ 
tary could not finally “adjudicate” whether an exists 
ent claim was valid, it follows his decision is worth¬ 
less, and that it would be futile to submit an issue to 
him that he was without jurisdiction to decide. 
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If I am sued on a cause not within the jurisdiction 
of the court, its judgment is void, whether obtained by 
default or on my appearance, and I may attack it at 
any time. If the application of appellee was valid, no 
subsequent adverse action by the Secretary under any 
law can affect it. If it is invalid, appellee is out of 
court for all time. That is all there is to this suit. 

No decision of law by the Secretary of the Interior 
is final under any law of the United States. Even 
where the statute vests him with judgment and dis¬ 
cretion in its administration, his decision must be rea¬ 
sonable and not palpably wrong. 

Neither the leasing act nor the coal land law is such 
a statute. His decision of fact, unless palpably wrong, 
will not be disturbed; but his “adjudications” are 
futile if erroneous. 

The Wyoming Case (U. S. vs. Wyoming, 256 U. S., 

489). 

In the court below the appellant strongly stressed 
the Wyoming case, which held subsequent discovery 
of oil would not defeat the school grant, and appellant 
likened a subsequent discovery of oil to a subsequent 
coal classification; that both were without retroactive 
effect; and urging the proposition, in the court below, 

the Secretarv said: 

•/ 

“Of course, a subsequent determination that 
certain land is mineral necessarily means that 
the land was in fact mineral from a time vastly 
remote. But the thing is that it does not deter- 
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mine # * * that the land was so ‘known’ 

at anv antecedent date.” 


The answer is that the fact that it was declared 
mineral in character at the time of the classification 
is immaterial, as it could not be classified and mad,e 
subject to purchase from and after classification un¬ 
less it was established at the time of the classification 
that it ivas known coal land at the time of the grani, 
and the classification was a determination by the De¬ 
partment of the quality of the land. 

Further, he contended that known coal land was 
unknown coal land until it was determined by the Sedr 
retary to be known coal land; and if the Secretary 

i 

never found it out, the known coal would never be dis^ 
covered. How could known coal land be discovered 
by the Secretary? Here the physical condition was 
apparent to the naked eye and required no discovery! 
There (in the Wyoming case) the oil was hidden in 
the bowels of the earth, and only the haphazard drill 
would reVeal its existence, and that was a discovery 
unattended bv classification. 

The classification of this land was a recognition by 
the Secretary that the land had not passed to Utah 
under the grant, because it was known coal land at the 
time of the grant, because he could not classify the 
land otherwise and order it for sale. In law it 
amounted to a subsequent determination by him that 
the land was known coal land at the time of the grant, 
and the classification having been approved by him, it 
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destroyed any 44 presumptive title” of Utah and au¬ 
thorized appellee to make his subsequent application. 

And when you add to this proposition that appellee 
made his application subsequent to the time when our 
Supreme Court in the Siveet case destroyed any pre¬ 
tense that Utah had any title of any kind to known 
mineral lands, it strikes us that Braffet’s application 
was valid and legally made, and that appellee is en¬ 
titled as of right to complete his purchase. 

Ignoring the Publication re Modification of Lease. 

In conjunction with the defenses of 44 an absent one,” 
and the 44 presumptive title” of Utah, appellant pro¬ 
tested below, as here, that an estoppel arose against 
appellee when he ignored the published notice that the 
Pleasant Valley Coal Company had applied for the 
modification of its then existent lease of known coal 
lands so as to include the lands in controversy; that 
appellee having filed no objection to the application, 
he was estopped from later objecting. The answers 
are numerous: 

( a ) The leasing act (section 3) did not require pub¬ 
lication of notice of application to amend or to modify 
existing leases. Section 2 required a thirty-day pub¬ 
lication by applicants for a lease, the original lease, 
but section 3 (see appendix) required no such publi¬ 
cation. 

Braffet was not claiming any rights under the leas¬ 
ing act, but was claiming under the coal land law. 
The late Judge Wright, then representing the Secre- 
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tary, conceded without reservation that in administer¬ 
ing the leasing act, the Secretary could not determine 
the validity of an existent claim arising under another 
statute: Such fact is shown by the brief he filed in 
the suit and to be found in the files of the court below. 

I 

So it is clear that appellee was under no legal obliga¬ 
tion to present in the leasing proceeding his applica¬ 
tion to purchase which previously had been held in¬ 
valid by the Secretary, and which said Secretary had 
warned him in advance was void and carried no prefer¬ 
ential right to a lease of the controverted ground. 
Appellee stood squarely on his right to purchase, whic|h 
if valid was not within the power of the governmeiit 
to otherwise make disposal of. If the application tjo 

t 

purchase was valid, the amendment of the lease wab 
void, and that is the only legal question in the cas^. 
If the application of appellee was invalid, then appelj- 
lee is out of court. That is the single question in thife 


case. 


Suppose appellee had in response to the publication 
filed his application to purchase: What would hav^ 
happened ? j 

The Secretary had formally decided in a proceeding 
in which he had full jurisdiction that the application 
was invalid: Must appellee again present his appli J 
cation in a proceeding which , the Secretary had no! 
jurisdiction to determine? Appellee may now be 
estopped from contesting the amending application! 
on any ground other than his purchase application. 
Suppose Braffet held .a patent to the lands? Would 
he be obliged to protest under the published notice? 1 . 
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Suppose he had a desert land entry or a homestead 
right or mining claim, could an ignoring of the notice 
dispossess him of his rights accruing under Federal 
law? 

Would appellee for all time be required to contest 
every application made to lease his land? Where 
would finality arise? Would it be in the first or sub¬ 
sequent application? 

Suppose he had protested and the proposed amend¬ 
ing was refused as a result of his objection, would 
that determination invalidate the previous holding of 
the appellant that the application was invalid? 

In the court below the appellant specifically ad¬ 
mitted (his brief, page 4) that appellant could not de¬ 
termine adverse claim of title in an application under 
the leasing act of February 25, 1920, and he adds, 
“Of course, the Secretary did not.’’ 

The waiver by the grantee of the State (Pleasant 
Valley Coal Company), appellant contended, elimi¬ 
nated any necessity for so doing, and his only con¬ 
tention was that appellee was estopped because he did 
not contest the amending lease application, and the 
reasons stated infra and supra would have been mean¬ 
ingless and futile, an act which the law never requires. 
All through the appellant’s brief in the court below it 
was urged that an estoppel arose against appellee be¬ 
cause he stood by in silence and permitted the lease to 
be amended without again presenting to the Secretary 
a claim of existent, valid right, which the appellant 
had held to be invalid, and at the same time admitting 
that the appellant could not under the leasing act de- 


I 


1 

49 
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termine an existing claim arising under the coal land 
laws. How is it possible for an orderly, legal mind to 
reach the conclusion that by not performing a futile act 
appellee was estopped in his claim? j 

Suppose appellee had appeared in the lease pro¬ 
ceeding? Would any decision there by appellant hate 
been final ? Where does the appellant get his authority 
to compel a coal land claimant to submit his valid or 
invalid existent claim for “adjudication” under the 
leasing act ? An existent valid claim is as solid as a 

i 

patent. A hundred leasing claimants might suc¬ 
cessively attempt to lease his lands! Must he appear 
in every such application or lose his rights ? He mig 
win ninety-nine times, and defaulting on the last ap¬ 
plication lose his rights! Absurd. 

I 

| 

Existent Claims: Section 37, Leasing Act, February 25, 

1920. i 

I 

! 

In the case of Stockley vs. United States , 260 U. Si, 
452, the court was called upon to construe the meaning 

i 

of “existing valid claims’’ within the meaning of a 
presidential withdrawal order, and there Mr. Justice 
Sutherland, in writing the unanimous opinion of thd 
court, used the following language: 

“The bar of the statute likewise prevails, not¬ 
withstanding the executive withdrawal of De¬ 
cember 15, 1908. The validity of that order-is, 
of course, settled by the decision in United\ 
States vs. Midwest Oil Company, 236 U. S. 459;j 
59 L. ed. 673; 35 Sup. Ct. Rep. 309; but as al-j 
ready stated, there is excepted from the opera-| 

i 

i 
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tion of the order 'existing valid claims’. Ob¬ 
viously this means something less than a vested 
right, such as would follow from a completed 
final entry, since such a right ivould require no 
exception to insure its preservation. The pur¬ 
pose of the exception evidently was to save from 
the operation of the order claims which had 
been lawfully initiated, and which, upon full 
compliance with the land laws, would ripen into 
a title * * \ 

"Since it is conceded that Stockley made such 
an entry in 1905 and his compliance with the re¬ 
quirements of the homestead law prior to the 
withdrawal order is not questioned, it follows 
that he had, when that order was issued, an ex¬ 
isting valid claim, within the meaning of the 
exception. The action of the Commissioner of 
the General Land Office, therefore, in directing 
a contest against Stockley’s entry three years 
after the issuance to him of the receiver’s re¬ 
ceipt was unauthorized and void.” 

Just as we claim here, existent valid claims required 
no preservation by section 37 of the leasing act, and 
at best the section was only declaratory of existent law 
concerning existing valid claims. The right procedure 
was had in the Stockley case. The Secretary did not 
seek to "adjudicate,” but the United States brought 
suit to cancel the existent claim. 

Perforce the Secretary was precluded from per¬ 
mitting a collateral attack on the coal-land purchase 
application under the leasing act. If our application 
was validly made, it could only be attacked for ex¬ 
trinsic reasons in a suit by the United States. Under 


51 


no circumstances could the appellant in a lease pro¬ 
ceeding “adjudicate” that right claimed under an¬ 
other law was invalid! Then, that being so, how (fan 
it be contended that he should again present his rights 
for a second “adjudication”? 

Concerning Appellant’s Brief. 

I 

l 

I. Although not assigned as error here, the answer 
(Transcript, p., 10) discloses that, amongst other 
things, in applying to appellant for a lease the cdal 
company alleged its “equities” and appealed to t^ie 
equitable consideration of the Secretary. 

As seen heretofore the coal company “purchased!” 

i 

the land from one Laura J. Bird, and the Depart¬ 
ment record discloses that she was the wife of one df 
the coal company officials. The decision of the ap¬ 
pellant discloses the fact that evidence offered by ap¬ 
pellee in the land-office contest concerning the acquisi¬ 
tion of coal lands by the Pleasant Valley Coal Com¬ 
pany and its owner, The Utah Company, was exclude^ 
and the appellant thought it should have been ad|- 
mitted; but whatever it was it did not add to thg 
“equities” of the coal company. 

i 

The criminal history of the Pleasant Valley Coal 
Company, The Utah Fuel Company and their officers iii 
securing fraudulently coal lands in Utah and Coloradb 
is a matter of judicial history in the Federal courts ofl 
those States, and bears relevantly on the “equities’^ 
of the Pleasant Valley Coal Company in the con-j 
troverted lands. 
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We are not stepping outside the record in referring 
to chose matters as they are referred to in the decision 
of appellant; and, coupled with the fact that the coal 
company had never spent a dollar on the lands in de¬ 
velopment or otherwise, it follows, we submit, that 
“equitable consideration” is not the term to be used. 

II. Above we questioned the right of Utah or the 
Pleasant Valley Coal Company to participate as pro- 
testants in the application proceeding of appellee. By 
the record it is established that whether the lands were 
known coal lands or agricultural lands at the date of the 
grant, she had no legal interest, not any more than the 
man on the street, and no result could flow to the State 
under any circumstances. She was a stranger to the 
title. We submit the coal company had no right to in¬ 
tervene, as its rights under mesne conveyances from 
the State could not be determined by the land office or 
by the appellant. 

No one could attack the claimed title or the claimed 
rights of the coal company in a land office proceeding, 
and no determination could be made in the land office 
proceeding that could in the least affect the rights of 
the coal company, and no right of the United States 
could possibly be affected, as the Schurz case demon¬ 
strates. If there had been no appearance of Utah or 
the coal company in the application proceeding, and if 
appellee had been permitted to proceed to patent, no 
right of the United States, the State, or of the coal 
company could have been affected in the least. 

No subsequent legal leasing of the land would be 
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affected, and it would be up to the applicant, if at¬ 
tacked, to demonstrate that he had a valid existent 
claim to the land -when the leasing act went into effect. 

So, then, we ask what ground is there to sustain the 
decision of appellant that on the day appellee made jfiis 
application the presumptive title was in Utah? 

She had parted with any presumptive title she ifiay 
have had when she sold (?) the land to the predecessor 
of the coal company. May her successors in interest 
appear as contestants in a land office proceeding tjhe 
result of which will affect no one ? 

Suppose the land claimed by the Pleasant Valley 
Coal Company was included in a bond-mortgage issije, 
could a bondholder appear in the application proceed¬ 
ing? If not, why not, if the mortgagor could appear? 
Suppose neither the State nor the coal company had 
appeared? Would any claim of right of either have 
been affected ? j 

The rules of the appellant cannot give legal life tio 
a nullity. They must have a legal base to be effectiv^; 
otherwise they are arbitrary and add nothing to a pro¬ 
ceeding. I 

If the presumptive title ever existed, it had passed 
to the coal company, if it had passed at all—and it 
is not contended here or assigned as error that the 
application of appellee was invalid because made in thp 
presence of the presumptive title of the Pleasant Val¬ 
ley Coal Company; but the decision here was that th6 
State held the presumptive title. 

The rule of law concerning interveners is fixed and 
certain. Persons claiming under the United States 
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cannot intervene in any action that may result in vest¬ 
ing or divesting the title of the United States, as such 
action is limited to the United States. The United 
States could have brought suit against Utah to cancel 
its patent or to quiet its title against Utah, the coal 
company, or anyone else; but no one could act in its 
stead, and if the lands were known coal lands or not, 
neither quality could be determined in any application 
proceeding except in one instance, namely, when the 
application was made it was up to the applicant to 
make a prima facie case, and the sole question to be 
decided by the local officers was restricted to the quality 
and not reserved or appropriated for public purposes 

Even then, there could be no final determination, as 
questions of title (Sckurz case) are reserved for the 
courts. The fact or question of the right, qualifica¬ 
tions, et cetera, of applicant may be passeed on, but 
these questions are not here. 

The rule of law concerning intervention is simple, 
namely, the intervener must have a direct interest 
cither in the matter in litigation or in the success of 
one of the parties to the action or*against both of them, 
and such matter must not be inconsequential and must 
be one which is proper to be determined in the action. 
Isaacs vs. Jones, 121 Cal., 257. 

Further, the right to intervene in any proceeding is 
purely statutory, and no statutory expression can be 
found that authorized the intervention here. The rules 
of the appellant did not and could not authorize the 
intervention that was attempted. 
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In the coal land law which provided for publicatipn, 
et cetera, the purpose evidently was to give one having 
a prior right to purchase the land an opportunity to be 
heard, and further to give a person who had initiated 
a right under some public land law a chance to estab¬ 
lish his prior right, and there quality and quantity 
could be established; but nothing in the statute gaye 
the land office jurisdiction to determine right to pos¬ 
session that would ultimately flow to title except tjie 
question arose under the public land laws of the United 
States, and the school land grant was not a public laijid 
law in that sense. The State and not the public wj^s 
the grantee. The public had no rights in a school laqd 
grant, and the right of the State could not be deter¬ 
mined in a land office proceeding in an application aris¬ 
ing under a public land law. A Mexican grantee could 
not have the validity of his grant determined in ajn 
application for a homestead right by another. Only ip. 
case of a railroad grant could a mining locator estab¬ 
lish, before patent, the quality of the land and defeat 
the grant, but no patent was necessary to pass legcjl 
title in school land grants. 

Furthermore, if the patent from the State to thp 
predecessor of the coal company was valid, then k 
subsequent patent of the United States would be void. 
Surely it was not within the jurisdiction of the land 
office to ‘‘adjudicate'’ that the patent of the State wafc 
valid or void, and such jurisdiction in the local land 
office would be necessary to warrant the interventioh 
of the coal company, as otherwise its intervention 
would be futile and meaningless. 
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So we contend that the appearance of Utah and the 
coal company was futile and illegal; that no legal 
sequence could flow therefrom, as the land department 
was without jurisdiction to determine any right 
claimed by either of them. In determining the quality 
of the land they could have produced witnesses, if 
available, to testify as to the quality of the land, or 
could have called on appellant to use their witnesses; 
but we contend they had no right to appear as parties 
and set up their pretensions, as they could not be de¬ 
termined, and thus adversely affect the right of ap¬ 
pellee to perfect his purchase, as such perfection would 
not affect their claims or titles. 

If the patent of the State was valid, the appellee 
could not attack. If void, it could be attacked directly 
or collaterally. If void or valid would depend on 
whether the lands were known coal lands at the time 
the State patent issued, or rather at the time the grant 
attached, and it was within the jurisdiction of the land 
department to determine the same on the application 
of appellee, and such was his sole jurisdiction in the 
premises. It w^as not necessary for him to determine 
specifically that the State patent w~as void, as the law, 
ipso facto , did that wdien he determined, after the grant, 
that the land w T as known coal land wdien the grant at¬ 
tached. If he so determined, then the application of 
appellee attached; otherwise not. He so determined 
and then leased the land to the intervener: 

III. We submit that to make the coal company a 
party defendant wmuld justify the objection of mis¬ 
joinder. We made no allegation concerning the lease 
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or the lessee, and sought no relief against either. jWe 
could not do so, as the plaintiff (appellee) was without 
legal title. Neither in the court below nor in the courts 
of Utah could we have maintained an action that would 
have affected the lease or the lessee, as we w’ere without 
legal capacity to sue. As the title is in the United 
States, we could not impress a trust on the land or the 
lease. j 

It is only after title to land has passed from the 
United States that a trust may be imposed. Without 
legal title, we could not go to Utah and maintain eject¬ 
ment or a suit to quiet title or any kind of legal or 
equitable action. j 

How, we ask, could we have maintained a suit belqw 
against the appellant and the coal company? i 

Neither mandamus nor injunction would lie againfet 
the appellant and the lessee. We could not take the 
appellant to the courts of Utah, nor bring the Utqh 
lessee here. Title to Utah lands may not be tried out 
in the court below by mandamus or injunction. We 
had only an equitable base, to review by indirectness 
through mandatory injunction and thereby to compel 
the appellant to perform his plain duty. Whoevef 
heard in the many cases that have come to this court}, 

i 

where it was sought to compel the Secretary to prof 
ceed to patent, that it was necessary to join anyone as 
a defendant with the Secretary? This case is analoi 
gous to Reed vs. Work {supra). 

Gleason, the contestant of Reed, vras not joined a^ 
a defendant in that mandatory proceeding, and we are 
seeking the relief here that was given to Reed, namely,! 

the right to proceed to patent. j 

I 

I 

! 

i 

i 

i 


I 

i 
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Reply to Brief of Appellant. 

The principal error in the contention of appellant is 
that we sought and that the court below held that we 
had a preference right to enter the land . 

The only time the phrase “preference right” has 
been used in this contest from the beginning was by 
the Secretary in his decision in department, in which 
he said that the claim and the contest of appellee estab¬ 
lished no preference right to lease under the leasing 
act! —something we did not want and would not accept. 

To dispose of the “elaborate” argument of appellant 
concerning the subject, it should only be necessary to 
point out that a preference right to enter coal land (by 
purchase under the coal land laws) arose only where 
a qualified person went on the public lands, prior to the 
time they had been offered for purchase by the United 
States, and expended capital in their development. 
Under such circumstances a preference right to pur¬ 
chase arose after lands became purchaseable. That’s 
all! 

The right is regulated by statute (R. S., sec. 2348), 
but that section is not applicable to an application to 
purchase under R. S., section 2347. 

The application to purchase by appellee was not a 
coal declaratory statement. All the citations made by 
appellant are applicable only to coal declaratory state¬ 
ments, and, as said by counsel, other preference rights 
are applicable only to preemption, homestead or timber 
culture entries, as provided by the Act of July 26,1892 
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(27 Stat., 270), but that act does not apply to the coal 
land law. 

The procedure, or rather the decision, of appellant 
has not been followed for a number of years and is not 
the long-adopted policy or rule of construction in the 
Department of the Interior. In fact, this is the first 
instance, as in the Ostenfeldt case the appellant was 
permitted to complete his purchase, and the only ruling 
against Ostenfeldt was that he should pay the price 
designated by the second classification and not the pripe 
existing at the time of his application. ! 

Clearly, we submit, the act of May 14, 1880, and tlie 
citations made under it are inapplicable to an applica¬ 
tion to purchase made under section 2347 R. S. j 

Neither is section 2348 R. S., nor the act of Febru¬ 
ary 14, 1920 (41 Stat., 434), applicable here, and it js 
under that section that a preference right is given to 
one who had reduced the land to possession and made la 
discovery of coal prior to the time when the land wajs 
purchaseable under the coal land law and prior to the 
time another had a claim attaching to the land. j 

The erroneous attitude of appellant occupies page^ 
7 to 24, inclusive, of his brief and can only refer tb 
section 2348 of R. S., and has no bearing on or applicat¬ 
ion to section 2347 R. S., which is the base of our 
contention. 

While we are indifferent concerning the matter, ex| 
cept insofar as we think the rules of this Court wer<| 
made to be observed, we point out that this subject 
was not a matter of controversy in the court below; 


i 


i 


60 


was not an issue, was not set up in the answer and was 
not assigned as error, and appears for the first time in 
appellant’s brief. The suggestion here violates the 
rule of this Court and is unfair to the court below, and 
we submit it should be disregarded. 

II. 

The second proposition of appellant is that the 
Pleasant Valley Coal Company is an indispensable 
party to the suit below. No new thought is advanced 
by him, but he says that section 37 of the leasing act 
protected only valid existent claims, and that the ap¬ 
plication of appellee was not valid. 

As we have fully covered the subject, supra, we 
think further comment unnecessary. 

III. 

The third proposition of appellant is that the United 
States is an indispensable party to the suit below, but 
no claim is made that this is a suit against the United 
States, and it follows that if this is not a suit against 
the United States that they are not indispensable par¬ 
ties. Appellant’s proposition is based on Minnesota 
vs. Hitchcock, 185 U. S., 373, but the answer here is 
that if patent issues it will not be conclusive against 
the lease under which both the United States and the 
lessee claims. The decree expressly reserves the lease 
from its provisions, and, as pointed out, supra, any 
legal or equitable right arising under the lease will be 
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available to the lessor and lessee hereafter, and ihe 
decree and patent will not conclude either. 

The appellant cites Kirwan vs. Murphy, 189 U. S., 
35, for his proposition that it is for department, and 
not for courts, to determine the character of public 
lands, and whether they are subject to entry, et ceteka; 
and, while that question is not here, it will be found the 
citation refers to fact and not to law, and decision of 
law by appellant will never bind the courts. 

i 

The answer did not set up that the United States 
w’as an indispensable party, and the point is presented 
here for the first time. It was not an issue below. 

* I 

I 

i 

IV. • ! 


The next point of appellant concerns 4 ‘ presumptiye 
title. ? ’ The answer presented the issue squarely (p. 7j), 
but no assignment of error has been made here con¬ 
cerning the same; but by reason of the fact that appel¬ 
lant presented the subject (and other alleged una$- 

i 

signed errors ), we felt it necessary to present the sub- 

I 

ject to this Court. We find the appellant turning froijn 
the question to present the statute of May 14, 1880, ajs 
the base of the appeal in that we sought a preferential 
right to make an entry subsequent to the determination 
of the contest. 

We did not seek it then and w r e do not want it novj. 
Our suit was based solely on our valid application and 
not on anything otherwise, and that right was denied 
by reason of the alleged presumptive title, and no\f 
appellant says he only used the term to give a definite 


l 

i 



62 


status to the condition confronting him in disposing 
of the situation; otherwise the theory is abandoned. 
It will be noted that the Sweet case is ignored by ap¬ 
pellant, there being only a casual reference to it on 
page 17 of his brief. 

Appellant says (Brief, p. 19) that the land was not 
vacant and unappropriated land, because it had passed 
to Utah as school land, subject only to a subsequent de¬ 
termination by him that it had not passed, and that, 
therefore, appellee acquired nothing by his application 
except the right to contest the presumptive title of 
Utah, but that the successful contest gave no preferen¬ 
tial right to enter, as no equitable right flowed from the 
application. 

We submit that the Sweet decision established that 
known coal land did not pass to Utah, and that in the 
contest the only question appellant could pass on was 
the known quality of the land. He did so, and having 
done so, the application of Braffet was valid. The de¬ 
partment so held in all previous cases, as did this 
Court in the Olsen case. 

In the case of U. S. ex red . Durnford vs. Fall, 52 App. 
D. C., 152, an applicable decision was made. There 
the relator sought mandamus to compel the Secretary 
to vacate a decision that a coal application could not 
be made in the presence of a placer mining application, 
and in that case the department and this Court held 
that the application did not fall within section 2347 
R. S., because it was not described by the term “ vacant 
coal lands of the United States.” 
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Surely that question is not here (see paragraph 3, 
bill of complaint, Transcript, p. 2), and the allegation 
that the same were part of the public lands and Jnot 
otherwise appropriated or reserved under the laws of 
the United States was not denied except by way of 
argument. 

The answer does not set up that the lands were not 
“vacant” or in the possession of the Pleasant Valley 
Coal Company at the time of the application, or that 
appellee had any notice, express or implied, of j;he 
claim of the Coal Company or of its predecessbr. 
Issuance of a State patent, unless recorded in the 
county where the lands are situate, is not notice, 
recordation or the recordation of the deed from Bird 
to the Coal Company is not alleged, and it is not al¬ 
leged that appellee had any notice of the claim of 

i 

either, or that he was a trespasser or initiated his ap¬ 
plication under a trespass. No assignment of errpr 
concerning the matter has been made, and it appeajrs 
here for the first time. 

Here (Appellant’s Brief, p. 31) it appears from the 
answer that the land in question was identified by a 
survey prior to January 4, 1896, and as the survey did 
not disclose its then mineral character, the records bf 
the land office showed an outstanding title in Utddi 
when appellee made his application to purchase. Hojw 
could such land office record show outstanding title in 
Utah if years before she had parted with the outstand¬ 
ing title ? I 
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Passing to “the coal lease,” appellant swings back 
to his new proposition that appellee had no preference 
right and that by the provisions of the leasing act the 
Secretary could recognize the equitable rights of the 
Pleasant Valley Coal Company, and that appellee is 
estopped because he ignored the publication under the 
leasing application. 

Appellant alleges that the suit was late, but the fact 
is admitted that appellee brought it immediately on 
learning that the remanded proceeding had been closed 
without notice to him. He could not bring suit until 
the proceeding was closed, and he did so immediately. 

“Equitable rights of coal company.” What are 
those rights? No apparent possession, no improve¬ 
ments, no expenditures, a few dollars tax! 

And then appellant says (Brief, p. 35): “ But one 
question arises in this action and that is the one upon 
which this whole controversy hinges, viz., did Braffet, 
by filing of his mere naked application to purchase, 
secure to himself a preference right of entry?” Strike 
out’the word “preference” and we agree the proposi¬ 
tion is accurately stated. 

But the question is not one of a preference right. It 
is a question, if any, of an absolute right to complete 
the purchase, to secure the legal title, and then the 
extrinsic matters may be determined by a court of the 
land venue. 


I 
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VI. 

| 

Some question is suggested as to the right of this 
Court or the court below to grant relief, the idea beipg 
that the appellant is the judicial tribunal and not the 
court. We think that question settled in this line qf 
cases and even sustained by the citations of appellant. 

We are seeking no injunctive relief against the les¬ 
sor, the lessee or the lease. As in the ScJiurz case, 10£ 
U. S., 378, we are simply seeking to complete our pur¬ 
chase, and the issuance of a patent will not affect th^ 
lessor, the lessee or the lease; it will be simply a license 
to sue. 

I 

i 

Vacant and Unappropriated Land. 

i 

i 

The appellant, while not assigning the point asi 
error, makes passing reference to the subject, citing 
the Durnford case, 52 D. C. App., 153, and the Cosmos! 
Gray Eagle case, 190 IT. S., 301. 

The point of all the cases on the subject is that 
entry under any Federal land law may not be made inj 
the face of a previous uncanceled entry aecompaniedi 
by visible, open, notorious and hostile possession under | 
a land law of the United States, or a paper title of any 1 , 

i 

sort accompanied by possession. 

The leading case on the subject is Miller vs. Christ- i 
man, 140 Cal., 440, affirmed by the Supreme Court in 
197 U. S., 313. 

* i 


i 
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Another leading case on the subject is Conn . vs. 
Oberto (Colo.), 76 Pac., 369-70, a mineral case, and it 
was claimed under a mining location properly made. 
The court said: 

“The terms ‘unoccupied’ and ‘unappropri¬ 
ated’ refer to land that is not in possession by 
virtue of compliance with the law, and land in 
possession of one who has made a valid dis¬ 
covery, but appellant does not claim to be in 
possession of the land by virtue of compliance 
with the law * * * but by virtue of a con¬ 
veyance * * * from one who perhaps made 

a valid location but sold the location * * 

There is no allegation here that at the time of the 
application either the State or the coal company claim¬ 
ing as an “agricultural purchaser” was in possession 
of the land, and the Olsen case decided by this Court 
(50 D. C. App., 119), is on all fours as we have seen 
supra, and we stand squarely on the case. 

The Durnford case and the Cosmos Gran Eagle case 
cited by appellant are wholly in accord with our posi¬ 
tion concerning “vacant and unappropriated” lands, 
as in each instance the locations were attempted to be 
made in the face of prior adverse record entries ac¬ 
companied by physical possession of the prior locator, 
but admittedlv that situation is not here. 

To bring the case here within the rulings made in 
Durnford and kindred cases, appellant claims that the 
grant to Utah, “the presumptive title” to lands ex¬ 
cluded from the operation of the grant, was the legal 
equivalent of “ physical occupancy” (Brief, p. 19). 


I 


He says the land was not “vacant’’ on the land depart¬ 
ment records, but the record here does not so show. \ It 
was not so alleged or tried, nor is the matter assigned 
as error. j 

The situation is in accord with the decision of this 
Court in Mickadent vs. Lane, 50 D. C. App., 119 (Af¬ 
firmed by the Supreme Court), where this Court saijd: 

I 

i 

“ * * * The moment that property 

* * * passes from the administrative con¬ 

trol of the Secretary, it becomes subject to t^ie 
action of the courts, where complete justice m$y 
be done to all the parties concerned.” j 

So is it here. The proceeding in department h^s 
been closed and the appellant admits (Trans., p. 12), 
appellee has exhausted the procedure of the depart¬ 
ment. | 

Neither is it assigned as error that the land was nojt 
open to entry. The application was accepted, the feb 
paid, and, by order of the Department of the Interior!, 
the payment of the classified fee was suspended pendi- 
ing the determination of the contest. i 

The trial below was one of fact as well as of law^ 
and the defendant made reference to many extrinsic? 

i 

proofs, but what they were was not preserved by a bill 
of exceptions or statement on appeal. By submissionj 
under bill and answer, only facts and not conclusions; 
of law were admitted. Defendant did not allege in his 
answer that the lands were not subject to entry, but 
alleges that on November 15, 1915, the Secretary of j 
the Interior had suspended the functions of the local 
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land officers re coal land applications, and directed 
the local land officers to receive and transmit all ap¬ 
plications to him. The answer does not allege that 
such course was not followed, nor is any comment 
made, and later we find the appellant directing that 
the payment of the classification fee by appellee be 
suspended until after the contest was decided. 

The brief of appellant first sets up the unassigned 
error that the court below erred in holding that plain¬ 
tiff under his application became entitled to preference 
right of entry. 

No such issue was presented by the pleadings. It 
was not presented below, is not assigned as error here, 
and is raised here for the first time, a procedure in 
direct violation of the rules of this Court. 

The appellee made his application under section 
2347 of R. S.; while a preference right of entry may 
only arise under section 2348 and in an instance where 
a citizen went on the public lands and, making a dis¬ 
covery of coal, made improvements thereon, et cetera , 
prior to a time when the land had been offered for sale 
or was subject to entry. 

The decree does not provide for any preference right 
and the exercise of such right is repudiated by the ap¬ 
pellee. The question here is simple. The application 
was valid or void. If valid appellee has the right to 
complete his purchase under it. 

The cited act of May 14, 1880 (and the numerous 
cases cited here), is without application to section 2347 
as it solely relates to preemption, homestead or timber 
culture entries. Evidently appellant has confused sec- 
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tion 2347 with section 2348 or is endeavoring to ^hrft 
his front. 

I 

We submit the appellant has no right to present 
the subject here for the first time as it is not germane 
to any tried issue or to any assigned error. 


II. 


The second point made by appellant is that the 
Pleasant Valley Coal Company was an indispensable 
party to the action, but the subject has been fhlly 
presented above. 

hi. ! 

i 

The further point is that the United States is an 
indispensable party to the suit. 

The issue was not raised by the answer. If it had 
been it would have been disposed of under the rules of 
the court below. It is assigned as error here for tjhe 
first time. 

i 

We submit the question should be ignored by this 
court. • Appellant cannot waive a point below and then 
raise it here. The cause was submitted by consent \)n 
bill and answer. I 

iv. ! 

i 

The next point concerns the “presumptive title’’ 
of Utah, but no assignment of error is made concern¬ 
ing it. No new thought is advanced in the argument 
though we stress the point that no presumptive title, in 
any event, reposed in the bosom of Utah since the 14th 
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day of May, 1903 when the state issued its patent to 
Laura J. Bird. 

V. 

Under the fifth point appellant makes some reference 
to the coal lease, but the statement is vague, the claim 
generally being that appellee is estopped by the ignor¬ 
ing of a publication made under section 2 of the leas¬ 
ing act. 

The modification of the lease, nunc pro tunc, was 
made under section 3 of the act and no publication be¬ 
ing required, it was a futile act. 

VI. 

Braffet did not “contest” the presumptive title of 
Utah, as admitted; the State had passed away such 
claim at the time of his application. Neither did he 
contest any right of the Department of the Interior. 

If the State patent was void, he could attack it in 
any proceeding where it appeared, directly or col¬ 
laterally. If it issued for known coal lands, it was void 
and when a prima facie case was established, it, ipso 
facto, became functus officio . 

True, the Interior Department had no right to ap¬ 
pear in the proceeding in which it projected itself, and 
the land office had no jurisdiction to determine the 
issue, but even otherwise a void patent is nothing, and 
under the Kemp case (104 U. S., 641) and its many 
citations even the patent may be shown to be void by 
evidence de hors the record, and appellee did so when 
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he established the prima facie case that appellant 
stated in his department decision. Utah had no ri<ffit 
to intervene or protest since she was without beneficjial 
interest from the time of the patent to Mrs. Bird, and, 
at most, the defenses or objections were moot as only a 
court of competent jurisdiction could adjudicate them. 
(Mickadent case, supra.) 

We are content that the proposition concernipg 
mandatory injunction rest on the decisions in Louisi¬ 
ana vs. Work and Reed vs. Work. 

If this court cannot review in a case like this, apd 
so announces, it will greatly suffer in jurisdiction, aijd 
that is a question that will affect the court as mu^h 
as it does the appellee, not to say anything about tfye 
public generally. 

As well stated by counsel in page 35 of his brief, the 
only question is: Did appellee have the legal right to 
make his application at the time he did? If so this 
decree should be affirmed. 

i 

Concerning the citation of Craig vs. Tertensderfef, 
123 U. S., 189, it will be noted the answer (Trans., 

11, 12th paragraph of Answer), admits the appelle^ 
fully exhausted the procedure of the department be¬ 
fore filing suit and could do no more there. Much 
stress is laid on the citation to show the court cannot 
review the decision. \ 

i 

We are content with one extract which states the la\y 
as it was and is, namely, “If they (the land officers) 
err in the construction of the laic applicable to any 
case * * * their rulings may be annulled by the 

courts when a controversy arises between privat^ 
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parties founded on their decisions.” ( Shepl-ey vs. 
Cowan, 91 U. S., 340. Moore vs. Robbins, 96 U. S., 530.) 

The question in the citation arose over a question of 
procedure in department, the court simply holding that 
they could not dictate the procedure and action of the 
land offices, but the citation is no authority for the prop¬ 
osition that this court mav not annul erroneous rul- 
ings of law. Once that proposition is established, then 
this court passes and any ruling of appellant, however 
reprehensible and erroneous, becomes the law of the 
land, and as we said supra, the proposition concerns 
this court chiefly if counsel’s digest of the case is sus¬ 
tained. 

Utah and appellant are private persons and the con¬ 
troversy was between them. If the court cannot con¬ 
trol here, it can control in no case when the land officers 
et'r in the construction of the law. 

Kirwin vs. Murphy, 187 U. S., 180, was an instance 
where it was sought to enjoin the Secretary from mak¬ 
ing survey of the public lands. Surely such a case has 
no application here! 

Counsel then begs the question by saying the remedy 
here, if any, is by mandamus, or in other words 
mandamus may operate as an appeal or writ of error. 
Then we claim no injunctive relief is sought and was 
granted by the court below. No injunction was sought 
or granted except conversely that appellant be enjoined 
from refusing to permit the appellee to proceed to 
patent and the injunction affects no right of the lessor, 
the lessee, or the lease. It is not a Brady case. 
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We assume tliat in accordance with the rules of ithis 
court no decision of the court below will be reviewed 
here in the absence of a proper record, that is by 4 ue 
assignment of error relating to the particular subject 
sought to be reviewed here. Counsel has presented 
many extraneous matters not saved by assignment! of 

i 

error, and of the 150 citations hurled at the court every 
one of them relates to unassigned error. 

I 

He ignores the Sweet case and attempts, as his majjor 
argument, to lead the court to think that a now As¬ 
signed error (namely, the preference right idea) Was 
a subject of controversy below, while in fact it Was 
not an issue, was not a part of the agreed pleadings, 

i 

and hence we have been compelled to extend this brief 
on a simple question to a burdensome length for whiph 
we must ask the indulgence of this court. 

There are but two questions here, namely, was tjie 
application futile because made in the fa'ce of the al¬ 
leged presumptive title of Utah, and if so was not the 
irregularity cured by the subsequent proceedings ter¬ 
minating in the relinquishment to the United States 
under her claim of presumptive title ? 

We submit the order of the court below should be 
affirmed. I 

V. ! 

i 

i 

_ i 

What was the legal and resultant effect of the re¬ 
linquishment by Utah of any claim of title arising by 
way of presumptive title under the land grant? 

The record discloses (pp. 9, 10) that after the ref 
mand of the proceeding to the local land office, and 
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while the proceeding was pending in the department, 
Utah relinquished its claim of title and thereon the 
Department of the Interior did likewise; and while the 
proceeding was pending the lease was modified as 
prayed for and thereon the proceeding was closed 
without notice to appellee. 

Similar action has been passed on several times by 
our Supreme Court, the Court holding in each instance 
that the effect was to vest the contending applicant 
with a legal vested right as of the date of the applica¬ 
tion. 

In Moss vs. Dowman (176 U. S., 413) a settler took 
possession of public land when there was on record a 
homestead by another who (as here) never took pos¬ 
session and later (as here) filed a relinquishment and 
(as here) attempted a subsequent action; and the court 
held that the right of the settler or second party at¬ 
tached instantly on the filing of the relinquishment, 
though at the same time and on the same day the first 
party paid money to make a new entry. 

Could cases be more parallel ? 

This ruling was subsequently approved in other lines 
of Federal appropriation in the cases of Robinson vs. 
Sundrigan, 227 U. S., 180, and Sic or vs. Morris , 227, 
id., at page 527. 

The Moss-Doicman case was cited in the Robinson 
case, the court quoting fully from it to this effect, 
amongst others: “It was recognized that the entry 
which was given up had segregated the land (as here) 
and no right could be initiated (so claimed here by ap¬ 
plicant) while it stood of record; but it was decided 
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I 

that the instant the relinquishment was filed in the local 
office (as here) the rights of Dowman (Braffet) At¬ 
tached.’ ’ And the ruling was reannounced in the 

i 

Swor-Morris case. 

We submit the cases cannot be distinguished and 
control the situation, even though the application was 

i 

legally invalid and the ground was not vacant and un¬ 
appropriated. The relinquishment of Utah cured the 
situation whatever it may have been. Here there was 
no physical possession of the land by the State or the 
alleged grantees. There was no constructive possessiojn 
of all the land by physical, open, visible or notorious 
possession of part of it; the land had not been im¬ 
proved or any part of it by the State or its alleged 
grantees. It is not shown that the State patent or the 
deeds under it had ever been recorded in the county 
where the lands are situate, and it is not claimed that 
appellee had any notice whatever of the claims of th^ 
Pleasant Valley Coal Company up to the time of it$ 
illegal intervention in the local land office following} 
the application of appellee. So it matters not, we con-1 
tend, if Utah had a “presumptive title” at the time of! 
the application, or whether the lands were vacant and 

l 

unappropriated at the time of the application as the 
relinquishment cured the situation.- j 

If by any chance there is any point to the contention i 
N of appellant that the decision of the court amounted to j 
an announcement that Braffet had a preference right 
to the land to be exercised by reason of his prima facie j 
showing, then the alleged “error” is cured by the re- I 
linquishment of the State, as immediately on the re- 
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linquishment of Utah the right of appellee instantly 
attached and he is entitled to a preference right of 
entry although a coal entry preference was not con¬ 
templated by the act of May 14, 1880, but the right, 
preference or otherwise, flowed from the relinquish¬ 
ment. Appellant seeks to avoid the situation by 
claiming that appellee never reduced the land to actual 
possession, occupancy and discovery of coal under sec¬ 
tion 2348 R. S., and therefore is not within the rule of 
Moss vs. Doivman, but there teas no question of a 
preference right in the Moss-Dowman case and the 
right of the settler to proceed to patent arose solely 
under the relinquishment. 

It will not be contended by appellant that the ap¬ 
pellee sought a preference right in the department pro¬ 
ceeding. While it is not clear what was meant bv the 
expression in the department decision, and no prefer¬ 
ence right can accrue to Braffet by virtue of his ap¬ 
plication or contest, it would appear that the appel¬ 
lant was referring to a preference right to lease. 
Xo other meaning can be drawn from the expression 
(Trans., p. —). 

And still appellant springs the alleged question 
here, striking from ambush! 

The term is justified in view of the fact of the 
record, the non-presentation of the question and its 
presentation here as error, unfair to the court below 
and unfair to all concerned. The question concerns 
not the validity of the application nor is the question 
germane to a discussion of the validity of the applica¬ 
tion, and we protest against its consideration. 
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Appellant does not in any way meet our 
tion that any presumptive title of Utah was 
destroyed by the Sweet decision. He ignores the cop- 

l 

tention and the decision, but proceeds evidently oh 
the theory that the presumptive title continued untijl 
he in some unknown way decided it did not exist; that 
he had to determine in some way or manner that th^ 
land was not known coal land and, apparently, he si 
determined in the lease proceeding antecedently tc| 
the issuance of the lease. The lease was not such h 

i 

decision. j 

Under the leading case of Burke vs. S. P. R. R. Co.- 
234 U. S., 669, the issuance of the lease created the 
conclusive presumption that all antecedent necessary! 
acts of determination had been duly performed by the 
officers of the land department; and necessarily it 
follows here that prior to the issuance of the lease! 
the Secretary had determined that there was no pre- j 
sumptive title in Utah, as the lands were known coal 
lands on grant-day, and therefore it follows that the 
determination by relation was of the day of the grant 
and that the mesne application of appellee was valid. 

Then again the relinquishment was made prior to 
the lease and the legal effect was, in any event, to re¬ 
store the land to the public domain, subject to the ex¬ 
istent valid claim of Braffett. 

There are but few coal land decisions and none of 
them are applicable here, and in no decision did ques¬ 
tions similar to those here arise; but the questions are i 
determinable under general principles of law and j 
they all relate to the presumptive title which the sec- j 
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retary says was in Utah or its transferees, but there 
he stops. A right that does not exist or which can 
never ripen cannot be conveyed. The presumptive 
title of Utah under the Sweet decision could never 
ripen and its conveyance carries nothing. The ad¬ 
mitted physical condition forbade. Either Utah had 
a legal or equitable right under the grant or nothing, 
and nothing cannot be made. Presumptive title is 
unknown to the law, it never existed, and is an arbi¬ 
trary and capricious designation. 

The law specially states what may be the subject 
of conveyance and a claim against the United States 
can neither be assigned, transferred or conveyed, ex¬ 
cept it be capable of enforcement in a manner desig¬ 
nated by law. A state under the school land law may 
sell its land for agricultural purposes, and the con¬ 
veyance will carry the land, but until title vests in the 
state the land will be open to mineral appropriation 
under the laws of the United States. 

So then, the grantees took nothing from the State, 
and both the grantee and the coal company abandoned 
what never existed and consequently the making of 
the application was. valid and at this point it must 
be noted the appellant abandons his position in the 
court below that the prior classification of the land 
was not a determination by the department that the 
land was known coal land on grant. The department 
has never held that a classification did not date back 
to grant day, as otherwise the classification could not 
be made. It would be a nullity against the title of 
the State if the classification could be made subsequent 
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to grant day without a finding of the quality of tike 
land on the day of the grant. If the presumptive 
title of Utah existed on classification day, then tlje 
classification was a nullity. I 

Here again the Burke case with its doctrine that it 
must be presumed that land office officers had fully 
performed their antecedent duties in determining the 
quality of the land is wholly applicable, as it is impos¬ 
sible to conjecture otherwise. In the court below ap- 

l 

pellant contended the classification was a discovery 
made subsequent to grant day , but he does not so agrete 
here. He does not mention the classification and it i$ 
an important matter for this Court to consider. 

If the classification made under a subsequent act of 
Congress and which withdrew the land for classifica^ 
tion, and which land prior to the application of ap^ 
pellee was restored to entry, was not a determination! 
legally made that the land here was not known coal 
land on grant day, then it follows, as appellant con-i 
tended below, the determination of the classification, 
was simply a discovery made subsequent to grant day 
and the legal title of Utah was complete and the pre-j 
sumptive title vanished! 

Does counsel want this Court to so announce and 

i 

thereby upset every mineral classification of lands 

i 

claimed under school grants and railroad land grants 
and start a flood of litigation that will swamp this 
Court and overwhelm the department? ! 

If classification did not relate to grant day, what j 
becomes of the many classifications made under the act j 
of Congress by the Department of the Interior? Pre- j 
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sumptive title to every acre of land classified in Utah 
will again arise, all mineral titles in the State arising 
since grant day will be in a sea of trouble, and we shall 
find the Pleasant Valley Coal Company claiming thou¬ 
sands of acres under patents from the State to some 
of its officials! 

Why does not counsel discuss the subject? 

Then, too, it must be remembered that Utah and 
the coal company stood by in silence and did not pro¬ 
test the classification which offered the lands for sale. 
If Utah had title to the lands (or the transferee) the 
Secretary could have been enjoined from including the 
lands in the classification. There can be no doubt of 
that proposition when we read the Louisiana-Work 
decision. But neither protested nor moved, and we 
submit the contest by Utah and the Interior Depart¬ 
ment in the land office was in law a collateral attack on 
the classification, an attack that the law precludes. 

We submit affirmance should follow here. 

EDMUND BURKE. - 
SIMON H. ROURKE. 
JOHN G. JAEGER. 
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APPENDIX. | 

I 

U. S. Revised Statutes. 

i 

Section 2347. Every person above the age qf 
twenty-one years, who is a citizen of the United Stated, 
or who has declared his intention to become such, ojr 
any association of persons severally qualified as 
above, shall, upon the application to the register of 
the proper land office, have the right to enter, by legal 
subdivisions, any quantity of vacant coal lands of the 
United States not otherwise appropriated * or rei- 
served by competent authority, not exceeding 160 
acres to such individual person, or 320 acres to sue!} 
association, upon payment to the receiver of not lessj 
than ten dollars per acre for such land, where the'; 
same shall be situated more than fifteen miles from 

l 

any completed railroad, and not less than twenty dol-j 
lars per acre for such land as shall be within fifteen 1 ! 
miles of such road. | 

i 

Act of February 25, 1920 (the Leasing Act). 

i 

i 

i 

Section 37. That the deposits of coal, phosphate, j 
sodium, oil, oil shale, and gas, herein referred to, in 
lands valuable for such minerals, including lands and I 
deposits described in the joint resolution entitled 1 
“ Joint resolution authorizing the Secretary of the In- j 
terior to permit the continuation of coal mining oper- | 
ations on certain lands in Wyoming/ ’ approved Au¬ 
gust 1, 1912 (Thirty-seventh Statutes at Large, page j 
1346), shall be subject to disposition only in the form | 
and manner provided in this Act, except as to valid 
claims existent at date of passage of this Act and j 


* “Vacant and unappropriated coal land,” supra this brief. 
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thereafter maintained in compliance with the laws 
under which initiated, which claims may be perfected 
under such laws, including discovery. 

No Discovery Can be Made of “Known” Coal Land. 

If discovery was required, it is obvious the section 
does not relate to known mineral or coal lands. The 
section only relates to unknown mineral land, undis¬ 
covered at the date of the leasing Act, and “dis¬ 
covered” subsequently; or to known mineral lands to 
which claims had attached; and when claims had at¬ 
tached, the leasing Act was functus officio. 

The statute law of the United States provides ex¬ 
pressly that the right of possession may be deter¬ 
mined by the courts independent of title to the lands 
by the United States. R. S. Sec. 910 ; Lindley on Mines, 
Sec . 47 . 

Appellee having no base at law or in equity, may 
not proceed to court until patent issues, as the legal 
title will be in the United States, and the owner of an 
equitable title can not maintain any possessory action, 
but the coal lessee having an apparently legal lease¬ 
hold, could proceed to court now and sue to quiet its 
leasehold against appellee, who would then be in posi¬ 
tion to offer his equitable defense and have the pos¬ 
sessory right determined under his application; but 
it is safe to say the agricultural coal company claim¬ 
ant will never go to court until appellee under his pat¬ 
ent drags the pretending lessee to the door of a court 
in Utah. 

Rules of the Lower Court Concerning Absent Parties. 

Law Rule No. 28 

Joinder of Parties .—No action shall be defeated by 
non-joinder or misjoinder of parties. 
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Equity Rule No. 16. j 

In all cases where it shall appear to the court th|at 
persons who might otherwise be deemed proper pair- 
ties to the suit can not be made parties by reason pf 
their being out of the jurisdiction of the court, or ip- 
capable otherwise of being made parties, the coulrt 
may in its discretion, proceed in the cause without 
making such persons parties; and in such cases the 
decree shall be without prejudice to the rights of the 
absent parties. j 

I 

Equity Rule No. 31. j 

j 

1. Defect of Parlies—Resisting Objection .—Where 

the defendant shall by his answer suggest that the bil|l 
of complaint is defective for want of parties, thp 
plaintiff may, within fourteen days after answer filed, 
set down the cause for argument as a motion upoii 
that objection only; and where the plaintiff shall not 
so set down his cause, but shall proceed therewith td 
a hearing, notwithstanding an objection for want olj 
parties taken by the answer, he shall not at the hear¬ 
ing of the case, if the defendant’s objection shall then'i 
be allowed, be entitled as of course to an order to 
amend his bill by adding parties, but the court shall 
be at liberty to dismiss the bill, or allow an amend-j 
ment on such terms as justice may require. j 

2. Tardy Objection .—If a defendant shall, at the j 

hearing of a cause, object that a suit is defective for 
want of parties, not having by motion or answer taken | 
the objection and therein specified by name or descrip- | 
tion, the parties to whom the objection applies, the ! 
court shall be at libertv to make a decree saving the I 
rights of the absent parties. i 


i 

i 
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Commissioner Tallman’s Decision. 

“* * * And on page 67 in tlie brief of Clark and 

Clark, for the appellee, it is contended that: 

“ ‘Appellant did not acquire a statutory right 
and could not now be allowed to enter, because 
of repeal of the coal land law.’ ” 

And bases his contention upon the wording used by 
the Department in the case of State of Utah vs. Olsen 
(47 L. D., 58-65), to wit: 

“Olsen gained no statutory right or claim to 
the land by reason of his application and the 
proceedings growing therefrom. Whatever may 
have accrued to his efforts and expenditures, 
which introduced evidence to defeat the claim 
of the State, it is obvious that no specific statu¬ 
tory preference right or legal right to make coal 
entry as such accrued to the applicant.’’ 

“I do not consider this a sound contention. Long 
prior to the passage of the general leasing Act of 
February 25, 1920, the applicants had done everything 
necessary on their part to perfect their application to 
purchase, the local land officers being advised, by this 
office, not to require the payment of the purchase 
price, until further advised, because of the pending 
protest of the State of Utah, and these were valid 
claims, which this office could recognize as existent 
prior to February 25, 1920, provided the contest pro¬ 
ceedings terminated in their favor. 

“The statement that the coal land laws are now re¬ 
pealed is too broad a statement, as such laws are still 
applicable to valid claims existent prior to February 
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25, 1920, as expressly stated in section 37 of the gen¬ 
eral leasing Act; and in the last paragraph of section 
5 of the coal land regulations, approved by the Secre¬ 
tary of the Interior April 1, 1920, wherein is stated: 

i 

“ ‘As to coal, those claims initiated under the 
pre-existing law may go to patent, wdiich, at the 
date of the Act, were covered by valid cpal 
declaratory statements or application to pur¬ 
chase which are timely followed up and per¬ 
fected in accordance with the controlling cbal 
land laws (secs. 2348 to 2352, Revised Stat¬ 
utes), and the regulations thereunder (Circular 
No. 557). * * *’ | 


“In the Olsen case, the decision of the department 
was based upon principles of equity, and was framed 
so as to permit the State to select the surface, in order 
to protect the company, in possession of the land in 
good faith in privity of title asserted by the State, 
against loss of valuable surface improvements, biit 
did not allow the State, or its grantee, the right to ac¬ 
quire the coal deposits. Similar conditions are nqt 
present in the case at bar. j 

“In the case of Charles L. Ostenfeldt (41 L. Di, 
265), cited in the brief of appellant in support of thi^ 
position, the question involved was as to when the 
claimant’s application attached to the land, so as tb 
determine the coal price, as between the Government 
and the applicant, the decision merely confirming paraj 
graph 3, section 18, of the mining regulations.” 

j 

Coal Land Regulations Relating to Applications Made 
by the Secretary April 1, 1920. j 

i 

1 

5. j Repealing and Saving Clause. —Section 37 of the 
Act provides that hereafter the deposits of coal, phos-i 
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phate, sodium, oil, oil shale, and gas referred to and 
described in the Act, including lands and deposits de¬ 
scribed in joint resolution of August 1, 1912 (37 Stat., 
1346), mav be disposed of only in the manner pro¬ 
vided in the Act, “except as to valid claims existent at 
date of passage of this Act, and thereafter maintained 
in compliance with the laws under which initiated, 
which claims may be perfected under such laws, in¬ 
cluding discovery.” 

As to coal, those claims initiated- under the pre-exist¬ 
ing laws may go to patent, which, at the date of the 
Act, were covered by valid coal declaratory statements 
or applications to purchase which are timely followed 
up and perfected in accordance with the controlling 
coal land laws (secs. 2348 to 2352, Revised Statutes), 
and the regulations thereunder (Circular No. 557); 
likewise, one who has opened and improved a mine of 
coal on unsurveyed lands may proceed to perfect his 
claim within sixty days from the filing of the official plat 
of survey, pursuant to section 2349 R. S. (Italics ours.) 

(This regulation was made two years subsequent to 
the application of the appellee! The regulation clearly 
recognized the right of a citizen to apply to purchase 
known coal lands, and the regulation was subsequent 
to the date of the leasing Act. Nothing here about 
the presumptive title of Utah.) 

Department Decision. 

Fixney, First Assistant Secretary: 

The State of Utah and the Pleasant Valiev Coal 
Company have appealed from the decision of the Com¬ 
missioner of the General Land Office, dated February 
28, 1921, dismissing the protest against coal applica¬ 
tion 022470, under section 2347, Revised Statutes, filed 
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by Mark P. Braffet for the S. E. %, Sec. 32, T. 12 S., 
R. 10 E., S. L. M., Salt Lake City land district. | 

The plat of survey of the township, with the excep¬ 
tion of the S. W. 14 , Sec. 31, was approved by the sur¬ 
veyor general on February 26, 1895, and filed in the 
local land office May 20, 1895, the land being returned 
as agricultural. The S. E. *4, Sec. 32, was classified 
as coal land at $50 per acre on April 5, 1907, and Re¬ 
classified at from $195 to $210 per acre, May 31, 1911. 
On February 4, 1918, Braffet filed his application j to 
purchase. On July 25, 1918, notice for publication is¬ 
sued, copy of which was forwarded to the State, and on 
August 13, 1918, the State, through its Board of Land 
Commissioners, filed a protest alleging that the lahd 
was not known coal land on January 4,1896, the date of 
the admission of Utah into the Union (29 Stat., 876), 
and therefore passed to the State under section 6 of 
the enabling act of July 16, 1894 (28 Stat., 107), f<j>r 
the support of its common schools. The Pleasant 
Valley Coal Company filed a petition for intervention, 
alleging that the land was sold by the State at public 
auction in 1902 to one Laura J. Bird, to whom cef- 

I 

tificate of sale issued April 1, 1902, and State pateht 
May 14,1902; that Laura J. Bird on April 9, 1902, 
conveyed her interest to the company for a valuable, 
consideration and that it has since been the owner df 
and in possession of the land; that the land was ncjt 
known to be coal land at the date of the admission qf 
the State; that there were no artificial or natural ex¬ 
posures of coal thereon and that at the date of thq 
purchase from Laura J. Bird there was— j 

I 

“a ruling in force in the State promulgated bj r 
a Commissioner of the General Land Office, that 
lands can not be classed as coal lands unless 
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commercially valuable coal is exposed in each 
legal subdivision of forty acres proposed for 
sale.” 

The petitioner asked that in the event it should be 
determined that the land was of known coal character 
on January 4, 1896, it be given such relief as might be 
deemed equitable and just in the premises. Braffet 
filed an answer to this petition, denying that Laura J. 
Bird ever received any consideration for her convey¬ 
ance, and alleging that the intervener is not entitled to 
any equitable consideration or relief because it had, 
through the employment of dummy entrymen and other 
fraudulent means and devices, acquired upwards of 
20,000 acres of public coal lands in the State of Utah, 
and in conjunction with the Utah Fuel Corporation, a 
corporation which owns all of its stock, had acquired 
additional acreage in excess of 20,000 in Utah and 
Colorado; that the corporations and their officers had 
been indicted because of such frauds and equity suits 
brought for cancellation of evidences of title acquired, 
which were partially compromised by the payment of 
large sums into the Treasury of the United States and 
the reconveyance of large areas; that the Pleasant 
Valley Coal Company had acquired lands adjacent to 
the lands involved in this controversy aggregating 
3,000 acres, through the medium of State selections, 
with full knowledge that they were coal lands. 

A hearing was held before the local office, at which 
the coal applicant assumed the burden of proof. No 
testimony was submitted on behalf of the State and the 
intervener, who, at the conclusion of Braffet’s case on 
December 1,1919, filed a motion to dismiss. On Febru¬ 
ary 18, 1920, the register and receiver rendered their 
decision sustaining the motion, from which Braffet ap¬ 
pealed. The Commissioner reversed the local officers, 
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and dismissed the protest and the claim of the inter¬ 
vener for equitable consideration. Appeal has been 
taken from his decision, briefs filed, and the case orally 
argued before the department, the State being repre¬ 
sented at the argument by an Assistant Attorney 
General. ! 

i 

It has been settled by the decision of the Supretne 
Court in the case of United States vs. Sweet (245 U. jS., 
563), that the Utah school grant does not include lands 
known to be valuable for coal at the date the grgnt 
takes effect, and it is further settled that the grant be¬ 
came operative on the admission of the State, Januajry 
4,1896, as to lands already surveyed. State of Utah i?s. 
Allen et al. (27 L. D., 53). It follows in the case now 
under consideration that the land passed to the Stake 
under the school land grant unless it is shown that lit 
was of known coal character on that date. In so far is 
this issue is concerned there can be no question <|)f 
fraud. No proof of any kind was required to be sub¬ 
mitted by the State,* and whether or not title passed 
is dependent solely on the known character of the land 
at statehood. 

Presumptively, however, the title is in the State 
(State of Utah, 32 L. D., 117; Charles L. Ostenfeldt, 41 
L. D., 265; State of Utah vs. Olson, 47 L. D., 58), and 
while the State has been styled the protestant hereiri, 
the term protestant or contestant is properly applied 
to the coal applicant, and he has the burden of 
that the grant did not attach. 

The evidence in the case shows that there are no exf 
posures or outcrops of valuable coal on the land, and 
if is, therefore, vigorously contended that under the| 
rules, regulations, and decisions as formerly promul^ 

_ I 

* Still appellant returned claim to local officers to permit Utah tq 
offer proof. 
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gated and applied by the department, it must be held 
to have been noncoal in character on this decisive date. 
It is urged that, prior to the instructions of October 
26, 1905 (34 L. D., 194), an actual exposure of coal, 
either artificial or natural, on the particular subdi¬ 
vision involved, was necessary to establish its coal 
character, and that this rule, adhered to in a long line 
of decisions, became a rule of property and should be 
followed in the determination of rights which attached 
prior to its revocation. In support of these conten¬ 
tions numerous decisions, reported and unreported, are 
cited, including Dughi vs. Harkins (2 L. D., 721); in¬ 
structions of October 26, 1905, supra; Henry W. Fuss 
(5 L. D., 167); William Thompson (8 L. D., 104); 
William Drew (8 L. D., 399); Rough Rider and Other 
Lode Mining Claims (42 L. D., 584); Bertram C. Noble 
(43 L. D., 75); Howe et al. vs. Parker et al. (190 Fed., 
738); Shreve vs. Cheesman (69 Fed., 785); Germania 
Iron Co. vs. James et al. (89 Fed., 811); James et al. 
vs. Germania Iron Co. (107 Fed., 597). The Commis¬ 
sioner concluded from the instructions of October 26, 
1905, that the Secretary of the Interior did not recog¬ 
nize anv such rule for the determination of coal lands; 
that it is apparent from the decision of the Supreme 
Court of the United States, in the case of the Diamond 
Coal and Coke Company vs. L T nited States (233 U. S., 
236), that no such rule exists, and that any doubt as to 
the attitude of the department was dispelled by the de¬ 
cision in the case of Don C. Roberts (41 L. D., 639). 

In the instructions of October 26, 1905, the depart¬ 
ment discussed its previous decisions and those of 
courts, finding that there was nothing in the decisions 
of the Supreme Court to warrant the construction that 
evidence exclusivelv of the mineral character of lands 
adjoining or surrounding a particular tract in contro¬ 
versy is incompetent to establish the like character of 
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the latter, and held that in determining whether a tract 
of public land contains coal deposits, whatever is rele¬ 
vant and bears in any degree on the question is Ad¬ 
missible in evidence; that the characteristics peculiar 
to such deposits are to be kept in view and that the 
presence of such deposits may be determined upon 
authenticated evidence of conditions which constitute 
a sufficient guide of the geologist or coal expert. 

Subsequently the same question arose in the Dia¬ 
mond Coal and Coke Company vs. United States, 
supra, and the decision of the Supreme Court, in har¬ 
mony with the rule established by the department, [is 
expressed with such clarity and emphasis as to leajce 
no doubt of its meaning. It was a suit by the Govern¬ 
ment to set aside patents granted in 1901 under the 
soldiers* additional homestead law on the ground that 
they were procured through fraud, in that the lancjls 
were known as coal lands. The defendants appealed 
from a decision of the Circuit Court of Appeals in 
favor of the Government (191 Fed., 786), and the sanie 
points raised by the appellants herein were squarely 
presented to the Supreme Court in the assignments df 
error and briefs, the following language appearing i^ 
defendant’s brief: | 

* * * “if under the uniform construction 

placed upon the land laws by the Land Officq, 
and the rules and regulations prescribed as tq 
proof, the lands in question were never enter- 
able as coal lands, but were, on the contrary, 
properly enterable under the homestead lawsj, 
then it must be conceded that no fraud was pracj- 
ticed upon the land department. We submit 
that a review of the land department decisions 
will show that the established practice of that 
office, which should be regarded as a rule of 
property, has been to deny entries of lands asj 
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coal lands or mineral lands unless the same were 
shown to contain within their limits developed 
and opened mines or deposits of coal of com¬ 
mercial value, or other minerals in quantity suf¬ 
ficient to justify the development and exploita¬ 
tion of the land, and to render it more valuable 
for mineral than for other purposes; and it has 
been the uniform practice to require evidence of 
the existence of coal or other mineral deposits 
upon the land itself. The fact that the land 
was surrounded by land containing coal or other 
mineral, or that it was adjacent to mineral lodes 
or coal veins, or even that the land itself con¬ 
tained small quantities of mineral or surface 
croppings of coal undeveloped, has always been 
held insufficient, and where the character of the 
land as mineral or coal lands was not estab¬ 
lished by such proof and evidence of mineral 
value the land has always been held properly 
enterable under the homestead and other non¬ 
mineral acts.” 

There followed references to various decisions of 
the land department, including Dughi vs. Harkins (2 
L. D., 721); Commissioners of Kings County vs. Alex¬ 
ander et al. (5 L. D., 126); John E. Williams (11 L. D.. 
462); Frees et al. vs. State of Colorado (22 L. D., 510); 
etc. 

The answer of the court is unmistakable. It said 
(pages 238, 239, 248): 

* * * “the decisive issues in the case were, 
first, whether the lands were known to be valu¬ 
able for coal when the applications for the en¬ 
tries were made, and, second, if they were, 
whether the coal company was a bona fide pur¬ 
chaser from the patentees. 
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“3. To justify the annulment of a homestead 
patent as wrongfully covering mineral land, it 
must appear that at the time of the proceedings 
which resulted in the patent the land was 
to be valuable for mineral.; that is to 
must appear that the known conditions at thje 
time of those proceedings were plainly such ds 
to engender the belief that the land contained 
mineral deposits of such quality and in sued 
quantity as would render their extraction profit¬ 
able and justify expenditures to that end. If 
at that time the land was not thus known to be 
valuable for mineral, subsequent discoveries 
will not affect the patent. * * * 

1 

###'#### 

* * * “ The outcrop, the disclosures in the 

vicinity, and the geological formation pointed 
with convincing force to a workable bed of mer- j 
chantable coal extending under the valley and! 
penetrating these lands. These conditions were I 
open to common observation, and were such as j 
would appeal to practical men and be relied | 
upon by them in making investments for coal | 
mining." * * * j 

I 

* # * # # * # | 

I 

“ There is no fixed rule that lands become 
valuable for coal only through its actual discov¬ 
ery within their boundaries. On the contrary, j 
they may, and often do, become so through ad- i 
jacent disclosures and other surrounding or ex¬ 
ternal conditions; and when the question arises I 
in cases such as this, any evidence logically rele- j 
vant to the issue is admissible, due regard being 
had to the time to which it must relate. 


knowjn 
say, it 


i 

i 

i 
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“The case of Colorado Coal and Iron Co. vs. 
United States, 123 U. S., 307, relied upon by the 
coal company, is essentially different from this 
in that there the court was dealing with a stat¬ 
ute excepting from entry lands on which there 
were ‘mines’ at the time, a matter particularly 
noticed in the opinion (p. 328), while here the 
exception is of ‘mineral lands’ and ‘lands valu¬ 
able for minerals.’ Rev. Stat., sections 2302, 
2318. 

The appellants contend that the decision is not ap¬ 
plicable here for the reason that the case involved 
the question of fraud, and the rule of property is an 
equitable rule and is not applied where fraud exists. 
The argument loses sight of the true situation. The 
decisive issue as stated by the court itself was 
whether the lands were known to be valuable for coal 
when the applications were made. The fraud con¬ 
sisted in procuring known coal lands by means of 
false representations as to their character. Whether 
the representations were false depended upon the 
known character of the lands. Conceding for the sake 
of argument that the rule of the Land Department for 
the determination of whether lands were coal lands 
was as appellants contend, there could have been no 
fraud for under that rule the lands would not have 
been recognized as coal lands. It is obvious that if 
a rule is of the character entitled to recognition as a 
rule of property a court would not refuse to apply it 
for the reason that acts done in reliance upon it 
would, had it not existed, have been fraudulent. On 
the contrary there would seem to be a greater reason 
for its application in such a case, for the presumption 
is always. against fraud, and the courts are loath to 
impute it The principle of the rule of property is a 
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familiar one, and it lias been frequently recognized 
by the department, as is shown in the cases cited, bpt 
no case is cited and none is found where the depart¬ 
ment has applied the principle after the Supreme 
Court of the United States has construed the law anpl 
applied a contrary rule to a similar case. It needs nto 
citation of authority to establish that the decisions ojf 
the Supreme Court in the construction of the publi'p 
lands laws are final, and that the Land Department is 
bound to follow its construction. It construed the 
law and applied it in the Diamond Coal and Cok^ 
Company case, in which the decisive issue was th^ 
same as that involved in the case under consideration, 
namely, the known coal character of lands on date$ 
long prior to the claimed change in departmental 
practice in 1905. j 

The court said that when the question arises 4 ‘in! 
cases such as this,” any evidence logically relevant 
to the issue is admissible, etc. What it meant bv “in! 
cases such as this” is answered in the succeeding para-j 
graph of the decision, which has been quoted, wherein 
it distinguishes cases arising under a statute except-] 
ing lands on which there were “mines,” and cases 
where the exception is of “mineral lands” and 
“lands valuable for minerals,” under sections 2302] 
and 2318 of the Revised Statutes. The exception ap- j 
plicable to the Utah school grant is that of “lands 
valuable for minerals,” under section 2318, Revised 
Statutes (United States v. Sweet, supra), and the j 
language of the court has direct application herein. 

In the case of Milner et al. v. United States (228 
Fed., 431), title to lands certified, to the State of 
Utah in 1901, 1902, and 1903, was attacked on the 
ground that the lands were not coal lands because 
coal was not exposed on each subdivision, and the j 
Circuit Court of Appeals disposed of the contention j 
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by citing and following the Diamond Coal and Coke 
Company decision. 

The department is of opinion that in this case the 
law as construed in Diamond Coal and Coke Co. v. 
United States, must be followed; that in order to ex¬ 
cept lands from the grant to the State it must appear 
that at the date the grant presumptively attached the 
known conditions were such as to engender the belief 
that the land contained coal of such quality and in 
such quantity as would render its extraction profit¬ 
able and justify expenditures to that end; that the 
character of the lands may be deduced from evidence 
of adjacent disclosures and other surrounding or ex¬ 
ternal conditions and that proof of their character is 
not limited to actual discoveries within their bound¬ 
aries. 

The Commissioner reviewed the testimony in detail, 
making extensive quotations from it, and found that 
the lands were known to be valuable for coal prior to 
statehood. The testimony is voluminous, much of it 
is not directed to the main issue, and it is difficult to 
segregate that which is directed to the conditions as 
they existed at and prior to January 4, 1896. Inas¬ 
much as the department is not finally disposing of 
the case at this time only a brief statement of the 
established facts will be given. 

The land in controversy is located about two and 
one-half miles northeast of Cast legate, and about the 
same distance north of the Book Cliffs, which extend 
along the north and east borders of the Price River 
valley from the Green River to Castlegate. West 
of Castlegate the same formation continues, the 
escarpment extending in a southerly and westerly 
direction through Emery and Sevier Counties. The 
plateau lying north of the cliffs is cut by Price River. 
Willow Creek runs diagonally through section 31 


I 


from the northeast to the southwest corner and enters 
the Price River about one-half mile below Castlegate. 
The main line of the Denver and Rio Grande R^il- 

i 

road passes Castlegate and traverses the valley, j 
The geological formation is now designated as tjie 
Mesaverde of the upper Cretaceous period, compris¬ 
ing three distinct members, the lowest a sandstone of 
massive character at the top of which is a distinctive 
white sandstone. Overlying it is a second sandstone 
member of from 500 to 600 feet in thickness, asso¬ 
ciated with shales and coal beds, the coals occurring 
in the lower portion. Next above is a heavily bedded 
massive sandstone member. The Castlegate flodr 
sandstone can be traced easily by outcrop exposures 
from Castlegate up Price River and Willow Creejk 
Canyons to approximately the south line of Sec. 31, 
and then south and east around the escarpment to the 
Milburn mine in Sec. 11, T. 13 S., R. 10 E., and bej- 
yond. The upper sandstone can also be traced con^ 
tinuously from the vicinity of Castlegate, up Willow 
Creek and into Sec. 32, and then on with the lowet 
sandstone beyond the Milburn mine. The sandstonb 
formation dips uniformly at from four and one-halij 
to six degrees to the north, and the coal-floor sand-r 
stone is estimated to underlie the highest portion^ 
of the S. E. %, Sec. 32 at a depth of not to exceed! 
1,800 feet. j 

The Castlegate No. 1 mine of the Utah Fuel Com¬ 
pany near Castlegate, on the west side of Price River,j 
was opened in 1889, and produced from 150,000 to 
205,000 tons annually from 1892 to 1896. A seam of 
coal varying from 4 to 10 or 12 feet and termed the j 
Castlegate seam, lying directly on the sandstone floor, 
was the only seam mined prior to about 1911. The j 
outcrop was from 4 to 5 feet in thickness. At what j 
is described as the Anderson opening in the S. W. % 



98 


N. W. %, Sec. 6, T. 13 S.-, R. 10 E., there is an outcrop 
of from 5 to 6 feet of coal, 150 to 180 feet above the 
Castlegate sandstone. An opening was made into 
this vein prior to 1890, and the S. W. % N. W. % and 
E. V 2 N. W. % were sold under the coal-land laws in 
that year. At the Kenilworth mine, opened in about 
1905, in Sec. 16, T. 13 S., R. 10 E., 2% miles south of 
Sec. 32, there was an outcrop of an 8-foot vein, and 
also a lovrer vein of about 20 feet, the latter lying on 
the sandstone floor. At the Aberdeen mine, 2 1 / 4 miles 
to the southeast, coal was being mined for local use 
in Price prior to 1896, on a vein 18 to 20 feet thick, 
on the Castlegate floor, about 12 to 15 feet being ex¬ 
posed on the outcrop. The Milburn mine, about 3 
miles to the southeast, was opened between 1890 and 
1894, and coal mines for local use on a vein 10 to 12 
feet. There were also exposures of a lower vein of 
4 or 5 feet. These veins are both higher than the 
Castlegate seam. There were outcrops and evidences 
of coal burning in Willow Creek Canyon, and along 
practically the entire coal horizon from Castlegate to 
the Milburn mine there were unmistakable evidences 
of burned outcrop, where coal itself was not exposed. 
The coal seams described dip in conformity with the 
associated sandstones northward in the direction of 
the land involved, and there is no evidence of faulting 
in the formation. The coal in the Castlegate region 
is a good grade of bituminous coal, with a heating 
efficiency of about 13,000 B. T. U. Section 32 is rough, 
mountainous land, with abrupt cliffs, contains only 
small areas of cultivable land, and other than its coal 
value, has but a small value for grazing purposes. 

On the basis of the geological conditions and coal 
exposures as they existed in 1896, the three geologists 
appearing on behalf of the coal applicant, two of 
whom had made no examinations in the vicinity until 
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long after that date, testified that in their opinion 
the land was in 1896 chiefly valuable for coal, and that 
it is so situated that it would be practicable and cotn- 
mercially profitable to mine it. 

From a careful consideration of the evidence, the 
department finds that the coal applicant has estab¬ 
lished prima facie that the land was known coal lahd 
on January 4, 1896; that the commissioner’s finding 
in this respect was correct; and that the register and 
receiver erred in sustaining the motion to dismiss. | 

The appellants assign as error the failure of the 
commissioner, upon reversing the decision of the loc^l 
officers, to remand the case for the submission of their 
testimony. As has been stated, at the conclusion qf 
the coal applicant’s testimony the appellants moved 
to dismiss, the motion being equivalent to the demurred 
to the evidence provided by the Rules of Practice (4$ 
L. D., 246, 253). Rule 40 provides: 1 

l 

“If a defendant demurs to the sufficiency of 
the evidence, the register and receiver will forth! 
with rule thereon. If such demurrer is over¬ 
ruled, and the defendant elects to introduce nq 
evidence, no further opportunity will be affordedj 
him to submit proofs.” 

1 

The rules do not make provision for a case where! 
the local officers sustain the demurrer, and their action! 
is reversed on appeal, but the department in a number 
of decisions has held that the Commissioner must re¬ 
mand the case for the submission of testimony by the 
defendant. Dahlquist vs. Cotter (34 L. D., 397), Brad¬ 
ford vs. Aleshire (18 L. D., 78), Lien vs. Botton (13 
L. D., 40). Braffet contends that the defendants 
waived their right, relying on the following proceed- i 
ings at the hearing (Transcript, p. 982; Printed Rec¬ 
ord, vol. 3, p. 282): j 
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“Register: The record will show that on De¬ 
cember 1st, a motion was made by the intervener 
in this case to dismiss. This motion was argued 
pro and con until Thursday the 4th. It was 
then taken under advisement by the register and 
receiver of this office until Mondav, December 
8 th, at 10 o’clock. From what was said at the 
close of the argument, it is the opinion of the 
office that whatever action we take, that is, 
whether we deny the motion or allow’ the motion, 
it will settle the case, so far as this office is con¬ 
cerned, and that being the case, as the receiver 
has heard very little of the testimony, and would 
be compelled to read most of the testimony over 
before having an intelligent knowledge of the 
testimony given, it is thought advisable on the 
part of this office to take further time to con¬ 
sider the case, and the case will be continued 
until the 20th of January, at 10 o’clock. 

“I will ask Mr. Senior if he proposes to intro¬ 
duce any more testimony in this case. 

“Mr. Senior: I will say this, that my mind 
v’as fully made up that we intended to rest on 
the decision of the register and receiver regard¬ 
ing our motion. 

Counsel for the intervener contends that he was not 
required at this juncture to disclose wrhat course he 
w’ould pursue subsequently to the register’s ruling on 
the motion; that his reply to the register’s question 
w’as only a respectful way of saying that he declined 
to decide or to announce a decision until the contin¬ 
gency arose requiring such a decision as to wrhat his 
course should be in case the motion to dismiss were 
overruled. It is apparent from the register’s state¬ 
ment that he understood that no further testimony 
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would be submitted, and that it was upon such an 
understanding that a decision on the motion to dis¬ 
miss was not rendered forthwith, as required by the 
Rules of Practice, and it is presumed that the decision 
of the Commissioner was based on the same theory,! as 
the question is not discussed in his decision. The state¬ 
ment of counsel afforded ample justification for fhe 
construction placed thereon. Nevertheless, he did riot 
formally rest the case and on the record as it stands, t|he 
department is not inclined to deprive the appellants 
of the opportunity to present testimony in defense |of 
their claim. The case will, therefore, be remanded ^o 
the local office for that purpose. 

The right of the coal applicant to complete his appli¬ 
cation, in view of the passage of the Act of February 
25, 1920 (41 Stat., 437), is also questioned. The Com¬ 
missioner discussed the case of Charles L. Ostenfeldjt, 
and the State of Utah vs. Olson, supra, and concluded 
that neither of them should be construed to preveijt 
the completion of Braffet’s application, in the eveut 
the claim of the State is rejected. Section 37 of thje 
Act of February 25, 1920, provides: j 

I 

“That the deposits of coal, phosphate, sodiunj, 
oil, oil shale, and gas, herein referred to, ifi 
lands valuable for such minerals, * * * shall 
be subject to disposition only in the form and 
manner provided in this act, except as to valicj 
claims existent at date of passage of this actf 
and thereafter maintained in compliance with! 
the laws under which initiated, which claims may¬ 
be perfected under such laws, including dis¬ 
covery. ’ ’ j 

i 

i 

i 

In construing this section, in its relation to coal I 
lands, the department in the case of John B. Forrester ! 
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and Robert M. Magraw (48 L. D., 188, 190), held that 
the phrase “a valid claim”— 

“denotes such a claim or right, existent prior to 
the going into operation of the leasing act, as, 
if regularly followed up, would ripen into acqui¬ 
sition of ownership of the land involved under 
the provisions of the former law. 

“Such a claim under the homestead law, pro¬ 
tected against later changes therein, would be 
derived from a settlement right or a regularly 
allowed application for entry. No reason is 
perceived for denying equal potency to the fil¬ 
ing of an application for cash purchase of coal 
land, by a qualified applicant, while the former 
law providing for its purchase was still in 
force.” 

To this statement must of necessity be added the 

•> 

proviso that the land applied for was, prior to the 
passage of the Act of February 25, 1920, subject to 
entry under the coal-land laws. The Ostenfeldt case 
involved a coal application for land in a school section, 
and in passing on the question of when the rights 
under the application attached so as to determine the 
price to be paid the Government, the department said 
(41 L. D., 265, 267): 

“However, it appears from the records of 
this department that the survey of said section 
16 approved by the surveyor general June 30, 
1896, did not specifically return the lands here 
involved as coal lands, nor does it appear from 
the evidence before the department that any 
claim thereto under the coal-land laws was at 
that date asserted by claimant or others. Pre¬ 
sumptively, therefore, the title to said land 
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passed to the State of Utah, and this presump¬ 
tion could be overcome only by the submission 
of a satisfactory showing to the contrary. 

4 4 Until such showing had been submitted and 
a finding made upon the question involved, jno 
application or entry could be allowed of recbrd 
for the land (32 L. D., 39 and 117). An applica¬ 
tion to contest the claim or right of the State 
might be entertained and the application to pur¬ 
chase of Ostenfeldt was so treated, resulting, 
after answer and denial by the State, in a trial 
and the final holding by the Commissioner, Juhe 
6 , 1911, that the lands did not pass to the State 
of Utah at date of approval of survey or at all, 
because of their known coal character. Frofn 
and after this adjudication the lands because 
subject to application and entry under the coal- 
land laws, but at the price then fixed under the 
regulations of the department. No rights were 
obtained bv Ostenfeldt when he tendered his 

mt 

application to purchase, December 13, 1909, hp 
occupying merely the status of a would-be con¬ 
testant, without the privilege, sometimes exj- 
tended by statute, of a preference right of entry 
in event of success. Even in those instances the 
successful contestant is only accorded a righ^ 
to enter subject to the conditions existing at th^ 
time the right becomes available. After the 
records had been cleared of the claim of thp 
State he, if the first qualified applicant, might! 
enter the land if subject to disposition, but at 
the price, and subject to the conditions, then 
fixed . 9 ’ ! 


i 
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This decision was cited in State of Utah vs. Olson, 
supra , where, in discussing a similar application, it was 
said (page 60): 

* * * 44 it is clear that rights under Olson’s 
coal application can not arise or attach until 
the prima facie claim of the State has been 
eliminated by a final decision in the land depart¬ 
ment.” 

While the question decided in the Ostenfeldt case was 
one of payment, the underlying principle thereof is 
applicable to and decisive of the question here pre¬ 
sented. The presumptive title to the land has been at 
all times during statehood and still is in the State and 
its transferees, and until that presumption is set aside, 
and the title finally determined to be in the United 
States, no valid application of any character can be 
made therefor, and no rights can be acquired under an 
application of the character filed by Braffet. His ap¬ 
plication amounts to nothing more than an application 
to contest the right of the State, and it is not a valid 
claim within the saving clause of section 37 of the leas¬ 
ing act. In the event the contest is decided adversely 
to the State, unless the transferee of the State is held 
to have a preference right thereto under its claim for 
equitable consideration, or under any future legislation 
that may be enacted, the land will be subject to disposi¬ 
tion under the general provisions of the leasing act, 
and no preference right can accrue to Braffet by virtue 
of his application or contest. 

In the appeal from the decision of the register and 
receiver, the coal applicant assigned as error the ex¬ 
clusion of evidence sought to be introduced with respect 
to the acquisition of coal lands in Utah by the Pleasant 
Valley Coal Company, and the Utah Fuel Com- 
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pany, which owns all of its stock, through the medium 
of State selections in the names of various officials and 
employees, etc. The Commissioner held that in view 
of the fact that the intervener claimed equitable con¬ 
sideration, such evidence was material, and further 
that whether or not it was material was a matter ^or 
his consideration; that its exclusion was erroneous, 
and that the intervener should have met and 
the charges made by the opposite side. 

Rule 38 of the Rules of Practice provides: 

“Objections to evidence will be duly noted, 
but not ruled upon by the register and receiver, 
and such objections will be considered by tl|ie 
Commissioner. Officers before whom testimony 
is taken will summarily stop examination which 

is obviouslv irrelevant. ’ ’ ] 

I 

While little, if any, of the testimony offered appeals 
relevant to the main issue, the known character of the 
land in 1896, under the plea of equitable consideration 
interposed by the intervener, it should have been re¬ 
ceived by the local officers, for it was not obviously ir¬ 
relevant. The offer to show the description of the 
lands involved in the Milner case, and the questions tb 
H. G. Williams with respect to his indictment for con^ 
spiracy, were obviously irrelevant and properly exr 
eluded. With these exceptions, the coal applicant will 
be allowed to submit the excluded testimony. 

Until the question of the character of the land is de¬ 
termined, it is not necessary for the department to 
consider the claim for equitable consideration, and it 
will not attempt at this time to specify what will form 
the basis of a determination upon that claim, except to 
call attention to the first proviso of section 2 of the 
leasing act, as follows: i 
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“That the Secretary is hereby authorized, in 
awarding leases for coal lands heretofore im¬ 
proved and occupied or claimed in good faith, 
to consider and recognize equitable rights of 
such occupants or claimants.’’ 

In conformity with the views expressed, Braffet’s 
coal application will be formally rejected, and he will 
be treated hereafter as a mere contestant. The case 
will be remanded to the local office for the submission 
of further testimony, and by reason of the fact that 
the contestant can acquire no preferred right to the 
coal deposits and for the purpose of adequately pro¬ 
tecting its interests, the Government will formally in¬ 
tervene, and be represented by an officer of the field 
service. In the event that the contestant does not pro¬ 
ceed with the contest, it will be prosecuted by the Gov¬ 
ernment. 

The case is remanded for action as indicated. 


(4303) 







